
        
 

  
       

  
   

  
   

      
  

   
      

  
     

 
        

    
     

    
          

         
  

    
      

 
        

    
  

  
     

    
     

    
   

      
         

      
  
    

 
     

 
       

 
    

  
    

  
 

 

40 CFR Part 320 – FINANCIAL RESPONSIBILITY REQUIREMENTS FOR CERCLA 
LIABILITIES 

Subpart A -- General Facility Requirements 
Sec. 
320.1 Purpose, scope.
 
320.2 Applicability.
 
320.3 Definitions and usage.
 
320.4 Availability of information; confidential business information.
 
320.5 Notification requirement.
 
320.6 General information submission requirements.
 
320.7 Requirement for electronic submission of information.
 
320.8 Recordkeeping requirements.
 
320.9 Requirements for public notice.
 

Subpart B -- General Financial Responsibility Requirements 
320.20 Applicable financial responsibility amounts.
 
320.21 Procedures for establishing financial responsibility.
 
320.22 Maintenance of instruments.
 
320.23 Incapacity of owners or operators, corporate guarantors, or financial institutions.
 
320.24 Notification of claims brought against owners, operators, or guarantors.
 
320.25 Facility transfer.
 
320.26 Notification of cessation of operations.
 
320.27 Release from financial responsibility requirements.
 

Subpart C -- Available Financial Responsibility Instruments. 
320.40 Letter of credit.
 
320.41 Surety bond.
 
320.42 Insurance.
 
320.43 [Reserved] (Option 1 – Preferred Option).
 
320.43 Financial test (Option 2).
 
320.44 [Reserved] (Option 1 – Preferred Option).
 
320.44 Corporate guarantee (Option 2).
 
320.45 Trust fund.
 
320.46 Use of multiple financial responsibility instruments.
 
320.47 Use of a financial instrument for multiple facilities.
 
320.48 Consolidated form and multiple owners and/or operators.
 
320.49 [Reserved]
 
320.50 Wording of the Instruments.
 

Subpart D – G [Reserved] 

Subpart H – Hardrock Mining Facilities 
320.60 Applicability 

320.61 Timeframes for Compliance
 
320.62 Definitions
 
320.63 Determining the Financial Responsibility Amount
 
320.64 Information Submission and Recordkeeping Requirements
 
320.65 Third-party Certification
 



             
        

  
    

       
           
        

  
  

  
    

        
        
       
        
    
        

 
          

       
    
    
    
           
   

 
                

 
    

       
      
     
       
     
    
       
    
      

        
      

        
      
           

    
          
  
       
    
      
      

 

Preamble Table of Contents – Financial Responsibility Requirements under CERCLA § 108(b) for 
Classes of Facilities in the Hardrock Mining Industry 

I. Executive Summary 
A. Purpose of the Regulatory Action 
B. Summary of the Major Provisions of the Regulatory Action 
C. Costs and Benefits of the Regulatory Action 

II. Authority 

III. Background Information 
A. Overview of CERCLA § 108(b) and other CERCLA Provisions 
B. Recent Litigation under CERCLA § 108(b) 
C. Hardrock Mining 2009 Priority Notice 
D. Additional Classes Advance Notice of Proposed Rulemaking 
E. Market Capacity Study 
F. Approach to Developing this Proposed Rule 

IV. Major Issues in the Development of the Proposed Rule 
A. Relationship to Existing Superfund Processes 
B. Liabilities Covered 
C. Universe Covered 
D. Notification Requirement 
E. Determining the Financial Responsibility Amount for Hardrock Mining Facilities 
F. Available Instruments 

V. Relationship of CERCLA § 108(b) to Other Federal Laws, and to State and Tribal Laws. 

VI. Section-by-Section Analysis 
A. Subpart A – General Facility Requirements 

1. Purpose and Scope (§ 320.1) and Applicability (§ 320.2) 
2. Definitions and usage (§ 320.3) 
3. Availability of Information: Confidential Business Information (§320.4) 
4. Initial Notification Requirement (§ 320.5) 
5. Information Submission Requirements (§ 320.6) 
6. Requirement for Electronic Submission of Information (§ 320.7) 
7. Recordkeeping Requirements (§ 320.8) 
8. Requirements for Public Notice (§ 320.9) 

B. Subpart B – General Financial Responsibility Requirements 
1. Applicable Financial Responsibility Amounts and Procedures for Establishing 
Financial Responsibility (§ 320.20 and § 320.21) 
2. Maintenance of Instruments (§ 320.22) 
3. Incapacity of Owners or Operators, Guarantors, or Financial Institutions; or 
Instrument Cancellation (§ 320.23) 
4. Notification of Claims Brought Against Owners, Operators, or Guarantors 
(§ 320.24) 
5. General Provisions for Instrument Payment 
6. Facility Transfer (§ 320.25) 
7. Notification of Cessation of Operations (§ 320.26) 
8. Release from Financial Responsibility Requirements (§ 320.27) 



  
        

      
   
    
      
      
    
     
        
           

        
       

        
       
    
      
    
   
      

  
       

           
      

      
    
       
      
            
             

  
            

         
          

    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

C. Subpart C – Available Financial Responsibility Instruments 
1. Letter of Credit (§ 320.40) 
2. Surety Bond (§ 320.41) 
3. Insurance (§ 320.42) 
4. Financial Test (Options) (§ 320.43) 
5. Corporate Guarantee (Options) (§ 320.44) 
6. Trust Fund (§ 320.45) 
7. Issuer Cancellation Provisions (§ 320.23) 
8. Use of Multiple Financial Responsibility Instruments (§ 320.46) 
9. Use of a Financial Instrument for Multiple Facilities (§ 320.47) 
10. Consolidated Form and Multiple Owners and/or Operators (§ 320.48) 

D. Subpart H – Hardrock Mining Facilities 
1. Universe of Hardrock Mining Facilities Covered by the Rule (§ 320.60) 
2. Timeframes for Compliance (§ 320. 61) 
3. Definitions (§ 320.62) 
4. Determining the Financial Responsibility Amount (§ 320.63) 
5. Information Submission and Recordkeeping Requirements (§ 320.64) 
6. Third-party Certification (§ 320.65) 
7. Continued Risk at Hardrock Mining Facilities 

VII. Statutory and Executive Orders Reviews 
A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563: 
Improving Regulation and Regulatory Review 
B. Paperwork Reduction Act (PRA) 
C. Regulatory Flexibility Act (RFA) 
D. Unfunded Mandates Reform Act (UMRA) 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation and Coordination with Indian Tribal Governments 
G. Executive order 13045: Protection of Children from Environmental Health Risks and Safety 
Risks 
H. Executive Order 13211: Actions Concerning Regulations that Significantly Affect Energy 
I. National Technology Transfer and Advancement Act (NTTAA) 
J. Executive order 12898: Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations 


