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Housekeeping

+ Entire broadcast offered live via Adobe Connect
— participants can listen and watch as the presenters advance through materials live

— Some materials may be available to download in advance, you are recommended
to participate live via the online broadcast

* Audio is streamed online through by default
— Use the speaker icon to control online playback
— If on phones: all lines will be globally muted

+ Q&A - use the Q&A pod to privately submit comments, questions and
report technical problems

* This event is being recorded and shared via email shortly after live
delivery

» Archives accessed for free http://cluin.org/live/archive/

Although I’'m sure that some of you have these rules memorized from previous CLU-IN events, let’s run through them
quickly for our new participants.

Please mute your phone lines during the seminar to minimize disruption and background noise. If you do not have a
mute button, press *6 to mute #6 to unmute your lines at anytime. Also, please do NOT put this call on hold as this

may bring delightful, but unwanted background music over the lines and interupt the seminar.

You should note that throughout the seminar, we will ask for your feedback. You do not need to wait for Q&A breaks
to ask questions or provide comments. To submit comments/questions and report technical problems, please use
the ? Icon at the top of your screen. You can move forward/backward in the slides by using the single arrow buttons
(left moves back 1 slide, right moves advances 1 slide). The double arrowed buttons will take you to 1%t and last slides
respectively. You may also advance to any slide using the numbered links that appear on the left side of your screen.
The button with a house icon will take you back to main seminar page which displays our agenda, speaker
information, links to the slides and additional resources. Lastly, the button with a computer disc can be used to
download and save today’s presentation materials.

With that, please move to slide 3.
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Access and Other Legal Issues:

Protecting EPA’s Interests and
Avoiding Personal Liability

Andrew S. Goldman (EPA Region 3 ORC)
EPA Webinar (November 18, 2013)




Click on Movie to Start




Officials May Act Only If Authorized

1. Government officials may act only if authorized.

2. There are consequences to acting outside a
government official’s authority.




Consequences of Acting Without
Authority

i1 Ability to Recover Costs May be Compromised.

1 United States Subject to Counterclaims.

1 Other Agency Actions Rendered Suspect and
Subjected to Increased Scrutiny.

1 Personal Liability.




Sources and Limitations on Authority

1 United States Constitution (and caselaw)
1 CERCLA (and caselaw)

1 Delegations

1 NCP

1 Policy/Guidance

1 Site Specific Documents




Sources and Limitations on Authority:

1. United States Constitution

The Constitution
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4th Amendment

“The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures,

shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.”
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Johnson v. United States

333 U.S.10, 14 (1948)

“The right of officers to thrust themselves into a home is
also a grave concern, not only to the individual but to a
society which chooses to dwell in reasonable security
and freedom from surveillance. When the right of
privacy must reasonably yield to the right of search is,

as a rule, to be decided by a judicial officer, not by a
policeman or government enforcement agent.”

With certain exceptions, to enter private property to perform
Superfund work in a manner that is consistent with the 4™
Amendment, you need either:

1. Consent of the owner/occupant, or

2. Judicial approval.
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Sources and Limitations on Authority:

2. CERCLA

Entry: CERCLA § 104(e)(1) & (3)

Inspections and Sampling: CERCLA § 104(e)(1) & (4)
Compliance Orders and Actions: CERCLA § 104(e)(5)
Other Entry Authority: CERCLA § 104(e)(6)

(e) Information gathering and access
(1) Action authorized
Any 5, Or rej ialive of the
re oyt lent, is au
0. (@), or
I, Facil
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You Have Access But . . .
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Entry to Property [ CERCLA 104(e)(1D) & (3)]

Who Authorized

Where

When

Purpose

Other Requirements

Any officer,
smployee, or
cepresentative of the
Dres:dent, duly
designated by the
Pres:dent

§104¢z)(1)]

Bnyvessel, ficiity, establshrent, o1
otkex plice o1 proferty

+ where axy hasaxdous substance vx
pollutant or conamman: way be or has
been zenenated, stcred, freated,
disposed of, cx trarsporkd from

+ finm which oo which 2 hazrdons
substance ox pollufan: ¥ confarcinand
has beex or mayhave beex relecsed

+ wheresuchrelesse is ox may be
thrzakned

+ where extryis needed to detemine
the need far rapanse arthe appm.
priste espones or » ofctiate ¢
wesponse action under this spbglapter

[§104(=)i31]

* properties adjacent to the
above

[§104()(1)

At reasonable
times.

[§101E)3)]

For the pursoses of

+ determiniag the
needfor sesponse

+ cheosing or taking
any response acticn
under this subchapter

+ ctherwise enforcing
the provisions of this
supchaptar.

[§104¢e)(1)]

There must be a reasonable
basis to believe therz may
be a release or threat of
release of ahazardous
substance or pollutant

or contaminant.

[§104()1)]
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Tnspections and Sampling [CERCT.A 104(e)(1) & (4)]

Who Authorized

Where

Purpose

Otler Requirements

Any otficer, employee, or

Anyvise, fecilit, establishurers, or other Flace oy

For the purposes of

‘There must be areasonzble basts

representative of the moprly 1o believe there may be a release
President, duly + when any ¥ v ds iining the need or threat of release of ahazardous
designated by the enlarcinant naybe o basbeen genented, shrel. | Zor response substance or pollutant

Prasident. treated, disposed of, or traveported.

or contaminant
+ fiora whichor 1 vhich 8 hasrdos sbstance or | * choosing or taking any
[§104¢e)(1)] oollutant cr contexvinazd has been ox may have sesponse action under this | [§104(e)(1)]
e vele s
subchapter
Inspe:tion must be completed
» otherwise enforcing the | with reasonable promptness
* whe entryis needed 10 determuing the need for

sspuee ut e sypropists g u provisions of this
»foctute 2 bk [§104(=(4)(4)]

* wher such releass is or reaybe fueatened

Mol §104(eKD)
* properties adjacantio the shove operator, tenant, of other person

Official st give owner,

in charg areceipt describing
(5104601 saraples obtained and, if

*any locationof swpectd hazardows substance, recuested, a portion of each
sollutant cr contemninart. sarple

0-
Bl (5104)E))

Copy of results must be
furniched promptly.

[§104(e)(4)E)]




Administrative Orders [CER(

A 1HEEGEW)]

When Auth

Whe Authorized

Order What

Orher Requirements

IF cersent is not granted
regardicg any request mace by
employee, or
1epresenlal:ve Jo1 eulry or Lot
1aspctons and samping

The Presicenr.

Compliance wita the request

Crdler tmay be :csued after such
notizs arc sppertunity for
consultatton as 15 reaccnably
apprepriale uiade Lthz

otrourct:

Seek Comrt Orders [CERCLA 104(e)(S)DB)]

When h

Wha

Tra Whar

Direcdon to Court

I corsent s net grantec
dirg ey 1equest wads by

1epresenlal:ve Zor eulry ot Dot
1agpzctions and sampling

[§104(e)i53(A)

The President.

5. UiE)(S) ()

Askthe Atorasy generalto
vonuLenve 4 vivil a2iou ¢

compz. compliance with

1egazsh ot ader.

Whae fhere & a easnnahle hasis i
kelieve there raeybe 3 eloase o threat
cf & releass of2 hazardous sibstunce o2
pollutart cx cowcaminant
shalenjoinsachic

wioglisnc: wilh .

iverference witaenty or inspectiva
Trless rnde (e iy mistanres af e
case the dexmanc scxenty o2 mspecton
is 2dkioney an capricious, anabe oF
Gisertion, cxctanrize a0l in
ossoance with haw.

G104 2)NBX ]
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CERCLA 104(e)(6) “Other Authority”

“Nothing in this subsection shall preclude the
President from securing access or obtaining
information in any other lawful manner.”

.-

FHnited States Bistrict Qouert

SEARCH WARRANT
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Sources and Limitations on Authority:

3. Delegations

o of nforrstion ard dresmerts (e, 10Mie) s

o Ondes o

EO 12580, Delegation 14-6 (HQ/
R3):

« Entry and inspection authority
delegated down to OSCs, RPMs,
and SAMs.

« Order authority delegated to
Division Director, ORC must
concur (ORC must consult with
OECA prior to concurring).
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Sources and Limitations on

(d) Entry and access. (1) For purposes
of determining the need for response,
or chopsing or taking a response ac-
tion, Or OLNerwise enforeing the provi-

has the autherity to enter any vessel,
facility, cstablishment or other place,

perty, or location described in para-
graph (d)(2) of this sectior and conduct.

in paragraph (dX1) of this section,
EPA, or the appropriate feceral agen-
cy. and a state or political subdivision

any hazardous substance or pollutant
A contaminant mao ha or han bean

4. NCP

NCP § 300.400(d):

« Tracks statutory language with some
variations.

« Lead agency may designate others
(including PRPs, where they have
agreed to conduct work pursuant to AO
or CD) as its representative solely for
purposes of access.

« EPA may issue order under §104(e)(5)
if consent has been conditioned in any
way.

« Contents of access orders spelled ol
(NCP § 300.400(e)(4)(iv))-
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iclal process ot 42 acs

Sources and Limitations on hority:

5. Policy/Guidance

“Entry and Continued Access Under
CERCLA” (June 5, 1987):

* "Consent is the preferred means of gaining
access for all activities because it is consistent
with EPA policy of seeking voluntary cooperation
from responsible parties and the public.”

« "If consent is denied . . . [EPA] should attempt
to determine the grounds for denial. EPA
personnel, however, should not threaten the
siteowner with penalties or other monetary
liability or make other remarks which could be
construed as threatening.”

« "EPA personnel should not agree to conditions
which restrict or impede the manner or extent of
an inspection or response action, impose
indemnity or compensatory obligations on EPA,
or operate as a release of liability.
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Sources and Limitations on Authority:

6. Site-Specific Documents

November 23, !

i
IN TXZ UNITED STATES DISTRICT CCJRT
POR THE WESTERN DISTRICT Of VIKGINIA
Coordinator

¥ rE wrTa oFs

A TRACZ CILKERSOX DROPERTY, 4:02-M(- 003k
Rac LNt JCINT PLEASANT, WEST VIRGINIA I

sund tha steashed leopy 0f) detween Gy front dock aad storm doer
€ ny resicence thts acmiag.

i ity yeslthat ] SECUMD WAKSANT RITACRTZTNG RNTRY, TNSPECTION, MND SANILISG
o oy ey 1w covareze FUKSJANT TO THE CONVRRRRNSIVE ENVIROWEITAL REEFORSE
. AD LTARTIITY ACT CP 298¢, AS JXENDED
oz any of gour agercies have ic_permission to set fcot on By
ercy, even tc dsliver ¢ sentercs Lf 0 THE UNITED STATES MAZSHALA FGK TEE SOUTHERW DTSTRICT OF
3y phose nusbers are 4 2y ot WEST VIFGINTA; BMPLOTEES OF THI UMITED STATES
My Eeeper § it ¥ils INVIRONMENTAL PROTECTION AGENC REGION 111y AKD/GR
Lalar prore ) 18 i THEIR AUTHORIZED REMIESENTATIVS (INCLUDING
1y prinzec above a3d you nay CONTRACTORS, ATTORNETYS, AND REPRESENTASIVES OF ANY
CTHER ACENCY OF TR FEDIRAL GOVERNMENT|

n ay cotaion, fou aad your agensy ars sizply wasirg

taxpayer 8ad yoir agency s a clear exasple of intrusion,

and pover grabbiag ovar the citizenry (a ardsr to perpe:
hich

ate WHELEAS,  app:ication -
o
grosent sean of 3 qovernment 3 Republic has degener ated

2 secomd warrart for emtry,
, and sas Eroperty fdertified in the attached
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Contact Counsel When
Authority is in Doubt
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Before Seeking Access

Identify reasonable basis to believe there may be a
release or threatened release of a hazardous substance
or pollutant or contaminant.

. Make sure property where access is sought is described
in CERCLA § 104(e)(1)(A).

. Make sure purposes of entry are permitted by CERCLA
§ 104(e)(1)(A).

Identify persons with authority to consent to entry.

Identify time/duration for which entry is sought.
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Before Seeking Access

. Identify persons (positions) for whom entry will be
sought.

Identify areas for which entry will be sought.
. Identify activities to be performed.
. Identify equipment to be brought on the property.

. Check to see if EPA already has access for the work
you need to perform.

25



Access Tools

Advantages

Dis

advantages

Feadily
Madifid?

HQ
Twolverent?

no1
Tvotvercert)

Compromias Dealings
wOwe?

Cral Consent

v

Wintten Consent

v

&0

CowtOrdr
)

Wanent

Oral Consent
+ Contect poron athorzsdto
erveent
+ Bebrsa o -ire, Fmation,

TerTINeL eatinns, £
+ Dozumentsack. contac: in

Waitten Consent

+ Cortact serox. authorzad be
R

+ Praride ariten docrwen tha-

wivises o e, drion,
pezsomrel looions, 3.

+ Colextauborized perscris
skl

a0

= Docunent dovial cf congst
= Comenlt it O

- Traft

Couri Onder

+ Dicomasnt dsrus of ooncert.

* Refirin L)

» Refir & Depurtuwntof
Inste Sneling ahiesir )

time, At premnel,
Iocalious, ex. imocelsar
availible;

)
+ M susz e: suclais
HCT|§ 30040k
provisios.

- Ao EPAsiguts.

+ Nmctond o ecnferrnos
period {procedse eforive dete)

‘e
* Ntitms e o,
MWotion tc Disteiss).

+ Tisny

- Nl e e e .
Sconry Julpueady
Tl

- Verdiot
+ Posttrial (wation for
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Which Tool Should | Use?

1 How quickly do you need access?
1 What type of work and for how long?
1 Will the work scope and/or area change?

1 Can a person authorized to consent be
found?

2 How "reliable" will consent be?
1 Consequences of revocation?
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4th Amendment “Warrant Exceptions”

2 “Open Fields”
a “Exigent Circumstances”
a “Community Caretaking”

CAUTION

Do Not Use Except Under Advice of
Counsel!!!
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Common Requests/Recommended Responses

Request ‘ Recommended Response
Insurance Govemment is self-insurad;, contractors rec

cary can provide
- Additionalicifferent Insurance c i( ¥ under CBI] but no

~ Naming owner as additional insured

Property Restoration ¢ o
t entering under the consent provi
ity of appropriated funds
herein shal be interpret: s or constitute a
ymmitment or requirement that the Urnited S
cbligate or pay funds in avertic
Deficiency Act, 31 US C. § 1341
Advance Netice of Entry “EPA intends to provid: eprior to its firs:
the cansent provided h ling 555-12
Release of Liability No

Indemnity/Hold Harmless | No.

Qwner Must Approve Sampling Plan or Locations [ No.

Provide Sample Results “EPA intends -0 provide owner with a copy c
of any analyses of 25 taken urder th
provided here n as

Owner Must Accompany “The owner or his/her representative may accompany
CPA and its contractors o1 the property during work
per‘ommed under he consent provided herein




Entry to Railroads

[And Other Dangerous Places]

| afety Issues (may be ok if worded acceptably)
Paying for/obeying flag persons
Paying for review of plans
Restrictions on track crossings (e.g., rubber tires)
Restrictions on equipment placement
Pre-entry coordination with railroad personnel
Compliance with reasonable health/safety requirements if notified in advance

inanciaI/LiabiIity Issues (EPA should not accept)

Indemnity/Hold Harmless

Additional insurance policies/naming railroad as additional insured
Payment of “processing” or “application” fees

Release of liability/"EPA will conduct work at its own expense”
Submit to jurisdiction of a court for enforcement
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Access in Support of Disaster Response:
The Stafford Act

1988 law intending “to provide an orderly and continuing means of
assistance by the Federal Government to State and local
governments in carrying out their responsibilities to alleviate the
suffering and damage which result from [ ] disasters.”
Accomplished by

revising and broadening existing relief programs

encouraging States/local governments to develop

comprehensive disaster plans and preparedness capabilities

improving coordination and responsiveness

encouraging acquisition of insurance

encouraging hazard mitigation measures

providing Federal assistance programs for public and private

losses sustained in disasters
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Access in Support of Disaster Response:
The Stafford Act

Presidential disaster declaration at the request of a State Governor triggers
Federal Government's authority to provide financial and physical
assistance.

The President’s authority to provide assistance and relief has been
delegated to the Federal Emergency Management Agency (FEMA).

FEMA decides what assistance/relief will be provided and by whom.

FEMA makes these decisions using the National Response Framework
(NRF).

NRF groups Federal assistance into 15 functional areas called “Emergency
Support Functions.”
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1

SupprFncin iy | sumor |

Transportation

Communications

Public Works & Engineering

Firefighting

Emergency Management

Mass Care, Emergency Assistance, Housing & Human Services
Logistics Management & Resources Support
Public Health & Medical Services

Search & Rescue

Oil & Hazardous Materials Response
Agriculture & Natural Resources

Energy

Public Safety & Security

Long-Term Community Recovery

External Affairs
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Access in Support of Disaster Response:
The Stafford Act

Section 403 authorizes the President (delegated to FEMA) to provide
assistance essential in meeting immediate threats to life and property,
including

“[plerforming on public or private lands or waters any work or

services essential to saving lives and protecting and

preserving property or public health and safety”

including debris removal; search and rescue; road clearance; demolition of
unsafe structures; dissemination of public information and assistance
regarding health and safety measures; provision of technical advice to State
and local governments; reduction of immediate threats to life, property, and
public health and safety; etc.
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Access in Support of Disaster Response:
The Stafford Act

Section 407(a)(1) (Debris Removal):

“The President is authorized, through use of Federal departments,
agencies, and instrumentalities, to clear debris and wreckage resulting from
a major disaster from publicly and privately owned lands and waters”

Section 407(b) (Debris Removal):

“No authority under this section shall be exercised unless the affected State
or local government shall first arrange an unconditional authorization for
removal of such debris or wreckage from public and private property, and, in
the case of removal of debris or wreckage from private property, shall first
agree to indemnify the Federal Government against any claim arising from
such removal.”
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Access in Support of Disaster Response:
The Stafford Act

1 FEMA Regulations: 44 C.F.R. § 206.208 (Direct Federal Assistance)

(a) When the State and local government lack the capability to perform or to contract for
eligible emergency work and/or debris removal, under sections 402(4), 403 or 407 of
the Act, the Grantee may request that the work be accomplished by a Federal
agency.

(b) All requests for direct Federal assistance shall be submitted by the Grantee to the RD
and shall include:
(1) A written agreement that the State will:
(i) Provide without cost to the United States all lands, easements and
rights-of-ways necessary to accomplish the approved work;
(i) Hold and save the United States free from damages due to the
requested work, and shall indemnify the Federal Government
against any claims arising from such work;
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Summary

Officials acting outside authority may cause unintended consequences.
Look to US Constitution (+ caselaw), statutes (+ caselaw), delegations,
regulations, policy/guidance, and site-specific documents for sources/
limitations on authority.

Entry/inspection under Superfund invokes (a) US Constitution’s 4t
amendment; (b) CERCLA §§ 104(e)(1), (3), and (4); (c) Executive Order
12580/Delegation 14-6; (d) NCP § 300.400(d); and (e) access guidance

documents.

Gather key information before seeking access.

Access can be secured via oral consent, written consent, administrative
order, Article Ill court order, or warrant.

Contact counsel if you are uncertain regarding your authority to enter.
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Certificates

1 If you are interested in receiving a
certificate for participating in this training,
please send an email to Austin
Oelschlager, Tetra Tech, at

austin.oelschlager@tetratech.com
2 An electronic certificate will be emailed to
you within 30 days
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New Ways to stay

connected!

e www.cluin.org
* Follow CLU-IN on Facebook, LinkedIn, or Twitter

[i https://www.facebook.com/EPACleanUpTech

uhttps://twitter.oom/#!/EPACIeanUpTech

http://www.linkedin.com/groups/Clean-Up-
m Information-Network-CLUIN-4405740
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Resources & Feedback

» To view a complete list of resources for this
seminar, please visit the Additional Resources

* Please complete the Feedback Form to help
ensure events like this are offered in the future

Need confirmation of your
participation today?

Fill out the feedback form and

check box for confirmation email.
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