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Officials May Act Only If Authorized

1. Government officials may act only if authorized.

2. There are consequences to acting outside a
government official’s authority.




Consequences of Acting Without
Authority

B Ability to Recover Costs May be Compromised.

B United States Subject to Counterclaims.

B Other Agency Actions Rendered Suspect and
Subjected to Increased Scrutiny.

B Personal Liability.




Sources and Limitations on Authority

E United States Constitution (and caselaw)
E CERCLA (and caselaw)
i Delegations

i Site Specific Documents




Sources and Limitations on Authority:

1. United States Constitution
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4t Amendment

“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.”




Johnson v. United States

333 U.5.10, 14 (1948)

“The right of officers to thrust themselves into a home is
also a grave concern, not only to the individual but to a
society which chooses to dwell in reasonable security
and freedom from surveillance. When the right of
privacy must reasonably yield to the right of search is,
as a rule, to be decided by a judicial officer, not by a
policeman or government enforcement agent.”

With certain exceptions, to enter private property to perform
Superfund work in a manner that is consistent with the 4th
Amendment, you need either:

1. Consent of the owner/occupant, or

2. Judicial approval.




Sources and Limitations on Authority:

2. CERCLA

Entry: CERCLA § 104(e)(1) & (3)

Inspections and Sampling: CERCLA § 104(e)(1) & (4)
Compliance Orders and Actions: CERCLA § 104(e)(5)
Other Entry Authority: CERCLA § 104(e)(6)

(¢) Information gathering and aceess

(1) Action authorized

Any officer, employee, or representative of the
President, duly designated by the President, is au-
thorized to take action under paragraph (2), (2), or
(4) (or any combination thercof) at a vessel, facility,
establishment, place, property, or location or, in the
case of paragraph (3 or (4, at any vossol facility,
salablishimend, placs, properiy, o loeatios swhich iw
et Lee Yhyes venied, taeiht e cmtpbidisbinge st sl
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Entry to Property [CERCLA 104(e)(1) & (3)]

Whoa Autherized Where When Purpaose Other Requirerwents
Any officer, Anyvessel, facility, establishmant, or | At reasonable For the purposes of | There must be a reasonable
employee, or othex place or propenty times, basis to believe there may
representative ofthe | . ey hazardous substance or | » determining the be a release or threat of
President, duly pollutant or conbaminant maybe orhas | [§104(€)(3)] need for response release of a hazardous
designated by the been genenated, siored, hreated, substance or pollutant
President. dispased of, or tansported from + choosing or taking | or contaminant,

. _ any response action
[§104¢e)(1)) - it which o which & hezsdons under this subchapter | [§104(eX(1)]

substance or pollutant or conteminant
hasbeen oy mayheve been released

» wher suchreleese 1= ormay be
threatened

= wher entryis needed to determine

the need for response or the appro-
priate response or to effectuate a

response action under this subchaptey
[§104(e)(3)]

* propesties adjacent to the
above

[§104(e)(1)]

» otherwise enforcing
the prowisions of this

subchapier.
[§104(e)(1)]




Inspections and Sampling [CERCLA 184(e}1) & (4)]

Who Auatherized

Where

Purpose

Otler Reguirements

Any officer, employee, or
representative of the
President, duly
designated by the
President,

[$104¢e)(1)]

Anyvessel, facility, estblichment, or other glace or

property

+ swhete any hazardens sibstance oF pollutent or
soiteninant maybe or hasbesn gensratsd, slord,

tated, disposed of, ortrasponed fom

» flom wioch or $o which a hazardeass substance or
pollutant orcontaminant hasbeen ormay have

been sl ated

* whem such releass ic or maybe threatensd
* where entry is needed %o dsterradve the need for

wsponee or the aypropeiste response orto

effectuate & response actionunder this syhchapter,

[3104(e)(3)}
» properties adjacent o the shove

(B104{e)(1]]

» any bocationof swpected hazardous substancs,

pollutant orcontaminard,

[§ 104{eX4)]

Forthe purposes of

« determining the need
for response

« choosing or taking any
response action under this
subshapter

+ otharwise enforcing the
provisions of this

subchapier
(§104(e)(1)]

There must be a reasonable basis

to believe there may be a release

o threat of release of a hazardous
substance or pollutant

or contaminant.

[§104(e)(1)]

Inspection must be completed
with reasonable promptness.

[$104(e)(4)(A}]

Official must give owner,
operator, tenant, or other person
1n charge a receipt describing
samples obtained and, if
requested, a portion of each
sample,

[§104(8)(4)B)]

Copy of results must be
furnished promptly.

[8104(e)(4)(B}]




Administrative Orders [CE,BQ,I,,& 194{e){(S)(A)]

When Authoiized

Who Authorized

Order YWhat

Otler Requirements

If consent is not granted
regarding any request made by
an officer, employee, or
representative for entry or for
inspections and sampling.

The President.

Compliance with the request.

Order may be issued after such
notice and oppottunity for
consultation as 15 reasonably
appropriate under the

cifcum stances

Seek Cowrt Orders [CERCT.A 104(e)}(5)(B)]

When Authorized Who Authorized Do What Ditection to Couxt
It consent is not granted The President. Ask the Atterney generalto Where thets 16 a reasonable beeis 1o
regarding any request madke by commence a civil action to b':.he"’“teﬂ‘m :f"li’be:lmle“sf or threat
an officer, emplovee, ot [§104(e)(5)(4)] cornpe! compliance with a 0fawtlease ol hazardous sthshnce e

representative for entry or for
inspections and sampling,

[§104(e)(S)A)]

request or order.

pollutant or contarninant . . the court
shall enjoin such mterfemnce or direct
compliance with onders 40 prohibit
interfarence with enfry or inspection
unlzaz under the cireumstances of the
case the demand forendzy or inspection
is athitrary and capricinus, anabuse of
dicretion, or othenwise 1ot in
accordance with lawr,

[§104(eX SXB)(1]




CERCLA 104(e)(6) “Other Authority”

“Nothing in this subsection shall preclude the

President from securing access or obtaining
information in any other lawful manner.”

AL R Fime. m SaarehWarnd

S Tt T
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RALIDENCE OF LATARD GONZALLD. LOCATED AT SEARCIL WARRANT

T3V B W DN NTRECT, M4, sllANL- DT .

COUNTY, FLOFENA CASE MUMBER,

T Rk A Reficaen, U5 breip AN Betas pod gep Ao Do oF Ty Aondioet Bl




Sources and Limitations on Authority:

3. Delegations

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION
AND LIABILITY ACT (CERCLAY

14+, [nspections. Sanpline, Informtion Gatlwring,
Subpoenas, amd Eeary fir Respanse

[ AUTHORITY, Pusimnt w the Compreleasive Emiromuazal Response, Compensalinn and
Labitey Act (CERCLAY, as ameatde;

it enlerany vesse, faeilily, establishment, plave, properts oz lecation [or1le pumoses of
nspaetions, sampling, infeemation gathering and response aclions:

b, in camry out mspections, samplng and inforavition gathering;

c. torequire the produztion of infarmsation and decunizms (i, 1(H(e) kners),
d o issue subpocns;

e. 10 issue Compliance Onlers for prodection of infonmasion and dacunens:

£ to pswe Compluance Oeers tor entiy sk sspeetion,

8 to abtain and excente warrants, 1o suppart this authoeily. and

h 1o desigazte represciratives of the Acmeustrator (o oy oul speclions, samphng,
mfornulion atherag and responss uctions,

EO 12580, Delegation 14-6
(HQ/R3):

+ Entry and inspection authority
delegated down to OSCs, RPMs,
and SAMs.

+ Order authority delegated to
Division Director, ORC must
concur (ORC must consult with
OECA prior to concurring).




Sources and Limitations on Authority:

(d) Entry and access. (1) For purposes
of determining the need for responss,
or choosing or taking s response ac-
tion, or otherwise enforcing the provi-
siong of CERCLA, EPA, or the appro-
priate federal agency, and a state or
political subdivision operating pursu-
ant Lo & contract or cooperative agrae-
ment under CERCLA section 104(dX1),
has the authority to enter any vessel,
facility, eatablishment or other place,
property, or location described {n para-
graph (dX2) of this section and conduct;,
complete, operats, and maintain any
responss  actions  authorized by
CERCLA or these regulations.

(2)(1) Under the authorities described
in paragraph (dx1) of this section,
EPA, or the appropriate federal agen-
oy, and 2 state or political subdivision
operating pursuant 0 a CONYIACE Or Co-
operative agreement \under CERCLA
saction 104{dX1). may enter:

(A) Any vesael, facility, establish-
menk, or other piaca or property whare
any hazardous substance or pollutant
nr contaminant mav ha nr hax haan

4. NCP

NCP § 300.400(d):

* Tracks statutory language with some
variations.

* Lead agency may designate others
(including PRPs, where they have
agreed to conduct work pursuant to AO
or CD) as its representative solely for
purposes of access.

« EPA may issue order under §104(e)(5)
if consent has been conditioned in any
way.

+ Contents of access orders spelled out
(NCP § 300.400(e)(4)(iv)).




Sources and Limitations on Authority:

5. Policy/Guidance

*Entry and Continued Access Under
CERCLA” (June 5, 1987):

Y + B
\Ng NITES STATES EMImONMENTS: FROTECTIO AGENCY * "Consent is the preferred means of gaining

- AN - 5197 access for all activities because it is consistent

with EPA policy of seeking voluntary cooperation
T from responsible parties and the public.”
REMORANDHM
SUBJECT: fnery and Continusd Accens Under GEACLA * "If consent is denied . . . [EPA] should attempt
e A e i Y N S, \n\_ to determine the grounds for denial. EPA
tor segtonat Admintacrators 1.1 | p_ersonnel, h_owever, ghou[d not threaten the
' siteowner with penalties or other monetary

b Loipueion liability or make other remarks which could be
concimed access to Eaciiletes by TPn DEfiorrer nC7 A o construed as threatening."

sependentacivas for the purposws of responze and civil enforces
adat accivitiws undwc CERCLA, L/ In mhocrt, the polisy Teconzends

EE?iuiﬁfczﬂiﬁﬂi “EEE‘f;tﬁé’iﬁ?i:;i“fi'{w;E:Eaé?.:?Zti?,‘Eﬁi’zuu * "EPA personnel should not agree to conditions
i38 30elal prosess of n edainievretive order 56 pein scerens which restrict or impede the manner or extent of

qqqqqq

an inspection or response action, impose
indemnity or compensatory obligations on EPA,
or operate as a release of liability.”




Sources and Limitations on Authority:

6. Site-Specific Documents

Hovember 23, 199§

Carrie Geltzel

Commanisy Involvement Coordinator
¥, 5, ERA ’

Raglon 111

841 Chestnut 8idg.

fhitadeiphia, Pa., 19i07-4431

Ms. Daibzel:

I found theateanhed {copy of) between sy froat door and storm door
of my residence this merning.

This is =0 notify you that 1 take this an an acet of illegal trespass
oh Iy propercy by an agency of an intrusive governmeab.

You or any of your agecies have no psraission to set foot cn ay
property, aven to deliver a “natice®, For your convenience il you wish
£5 contact we, ay phone nuzbhery are ﬂw unllsted hose
shone s GENMSNSEENNED vy Seaper 1 is my Fax § is
ané @y cellular phone b is (RNEMNNNENED In additicn,
ay address s ¢learly printed above and you may coatact me via the

U, 8§, Meilse.

It my opinten, you and your ageacy ars yieply wasting my soney 23 2
taxpayer and ;fou: agency is a clear exasple of jatrusion, catastrophising
and powar grabbing over the citizsnry in order to perperuate the -
present scam of a government o which this Republic has deganar ated,

I¥ THE URITED STAYES DISTRICT CODRY

kB 2
FOX THS WESTERN DISTRICT OF VIRGINIA oam

g S LRN: CLE
L 5, LISy ]
Exuthern Dizarict of West:

403 *A.Mﬁ-* 203

1§ THE MATTRE OF:

TRACY GILEEZSCN PROPERTY,
POINY PLEASART, WEST VIRGIHIA

N

SECOND mmm' RUTEORITING ERTRY, INSPECTIOR, AND EXMPLING
puxsm:mmn-mumsm_ ; AL RESPONSE,
OMPENSATION A¥D CIABILITY ACT OF

TO: TAE UNITED STATES MAMSEALN FOR THE SOTTHERK DISTRICT oF
© WEST VIRGINTA; YMFLOYEES O¥ THX UNIZED STATRS
ENVIRONMENIAL PROTECTION AGENCT ‘REGION IIT} AND/OR
TAEIR ‘AULHORYZED REPRESEXTATIVES {INCLUDING
CORTRACTORS, ATTORKEYS, AMD REPRESENTATIVES OF ANY
OTHER AGENCY OF THE FEDERAL GOVERNMENT)

WAEREAS, application for a scecomd warrant for entry,

inspection, and sampiing at the preperty identified in the attached




Contact Counsel When
Authority is in Doubt




Before Seeking Access

. Identify reasonable basis to believe there may be a
release or threatened release of a hazardous substance
or pollutant or contaminant.

. Make sure property where access is sought is
described in CERCLA § 104(e)(1)XA).

. Make sure purposes of entry are permitted by CERCLA
§ 104(e)(1)(A). | |

Identify persons with authority to consent to entry.

|dentify time/duration for which entry is sought.




Before Seeking Access

6. ldentify persons (positions) for whom entry will be
sought.

7. ldentify areas for which entry will be sought.
8. ldentify activities to be performed.
9. ldentify equipment to be brought on the property.

10. Check to see if EPA already has access for the work
you need to perform.




Access Tools

Advantages Disadvantages
Fast? Terms Readily Civil Court Ravocable? HQ DO, Compromiss Dealings
Mermoriakizsd? Modifled? Peraltiest | eTdemekle? Isolvement? | Iwolveroent? wwner?
Cral Consent o
Written Consent -f’ v
A o ¥ v v v
Cowrt Orcier ¥g v
{Article HI)
Warran o v o« iy
(Oral Conseni Writien Consent TIAD Crurt Order Warrandt
« Contot pemonadhoizedto | = Cortast person quthorizedto | * Docurnent dendal of consent. » Drocwrent dexdal of congend, » Befer to Deparbroent of
consent. conssnt, » Consaltwith OECE, | * Refer to DO, Justice (ncluding affidavits),
= Edvise of tiras, dumlinn, = Provide written docunend that | « Drafl oxder that sdvises of » Cornplaint fled, » US. &llemey spplies for
mronrel locations, ete. advises of tizee, durslion, tiee, mation, personnel, » Miolions practce fe.g ., warrant,
= Docurpent such contact m yersonnel, locatons, elo. locations, ete. {modals are Notion bo Dismuss), « Ex parte hearing wath
file. » Collectauthorized yperson's availshle), * Discovery, Magistrata,
Fa sichaturs, « Iiake smre cader conteing » Nvlolions yractee (e, * Warrant sizned.
NEP|§ 300 400X 4 ) Sumraary Judgment). * Serve warrand,
provisions. » Trial, *» Retwm of Watrant fled.
« Affix EPA signatwe. » Verdict,
* Swail end of carderence = Paost mal (motions for
Penod (precedes effectrve date). | recomsideration, apmpesl, ele.).,




Which Tool Should | Use?

E How quickly do you need access?

E Will the work scope and/or area change?

E Can a person authorized to consent be
found?

E How "reliable" will consent be?

g

E Consequences of revocation?




4th Amendment “Warrant Exceptions”

E “Open Fields”
B “Exigent Circumstances”
E “Community Caretaking”

Do Not Use Except Under Advice of
| Counsel!!!




Common Requests/Recommended Résponses

- Request: - Recommended Respmme

Insurance Govemment 15 self-insured; contractors reqmred by law to
. carry certain insurance (we can provide insurance

— Additional/different insurance certificates [must clear under CBI) but not policies). Malke
— Naming owner as additional insured no representations regarding coverage. Do not agree to
name ovmer as additional insured.

Property Restoration "EPA Intends to leave the property in the condition it finds
it when first entering under 1he consent provided herein,
subject to the availability of appropriated funds. Nothing
herein shalt be interpreted as or constitute a
commitment or reguirement that the United States
obligate or pay funds in contravention of the Anti-
DeficiencyAct. 31 USC § 1341

Advance Notice of Entry “EPA Intends Lo provide nolice pricr to its first entry under
the consent provided herein by calling $55-1234

Reledse of Liabillty NG

Indemnity/Hold Harmiess No,
Owmner Must Approve Sampling Plan or Lecations No.

Provide Sample Results "PA Intends to provide owner with a copy of the results
of any analyses of samples taken under the consent
providad hersin as required ty 42 US.C, § 9804(e)4)B)~

Owner Must Accompany “The owner or his/her representslive may accompany
EPA and its contractors on the property during work
performad under the consent provided herein,”




Entry to Railroads

[And Other Dangerous Places]

Safety Issues (may be ok if worded acceptably)

Paying for/obeying flag persons

Paying for review of plans

Restrictions on track crossings (e.g., rubber tires)

Restrictions on equipment placement

Pre-entry coordination with railroad personnel

Compliance with reasonable health/safety requirements if notified in advance

@00 ®e

FinanciaI/LiabiIity ISsues (EPA should not accept)

Indemnity/Hold Harmless

Additional insurance policies/naming railroad as additional insured
Payment of “processing” or “application” fees

Release of liability/’"EPA will conduct work at its own expense”
Submit to jurisdiction of a court for enforcement

@O




Access in Support of Disaster Response:
The Stafford Act

1988 law intending “to provide an orderly and continuing means of
assistance by the Federal Government to State and local
governments in carrying out their responsibilities to alleviate the
suffering and damage which result from [ ] disasters.”

ACCO m p I iS h e d b y

. revising and broadening existing relief programs
. encouraging States/local governments to develop
- comprehensive disaster plans and preparedness capabilities
. improving coordination and responsiveness
. encouraging acquisition of insurance
. encouraging hazard mitigation measures
. providing Federal assistance programs for public and private
losses sustained in disasters




Access in Support of Disaster Response:
The Stafford Act

| - Presidential disaster declaration at the request of a State Governor triggers
Federal Government’s authority to provide financial and physical
assistance.

The President’s authority to provide assistance and relief has been
delegated to the Federal Emergency Management Agency (FEMA)).

FEMA decides what assistance/relief will be provided and by whom.

FEMA makes these decisions using the National Response Framework
(NRF).

NRF groups Federal assistance into 15 functional areas called “Emergency
Support Functions.”




2 Communications

4 Firefighting

EPA

8 Mass Care, Emergency Assistance, Housing & Human Services

8 Public Health & Medical Services

EPA

10 Oil & Hazardous Materials Response

EPA

12 Energy

14 Long-Term Community Recovery

EPA




Access in Support of Disaster Response:
The Stafford Act

Section 403 authorizes the President (delegated to FEMA) to provide
assistance essential in meeting immediate threats to life and property,
including

“[plerforming on public or private lands or waters any work or

services essential to saving lives and protecting and

preserving property or public health and safety”
including debris removal; search and rescue; road clearance; demolition of
unsafe structures; dissemination of public information and assistance
regarding health and safety measures; provision of technical advice to State

and local governments; reduction of immediate threats to life, property, and
public health and safety; etc.




Access in Support of Disaster Response:
The Stafford Act

Section 407(a)(1) (Debris Removal):

“The President is authorized, through use of Federal departments,
agencies, and instrumentalities, to clear debris and wreckage resulting from
a major disaster from publicly and privately owned lands and waters”

Section 407(b) (Debris Removal):

“No authority under this section shall be exercised unless the affected State
or local government shall first arrange an unconditional authorization for
removal of such debris or wreckage from public and private property, and, in
the case of removal of debris or wreckage from private property, shall first

- agree to indemnify the Federal Government against any claim arising from
such removal.”




Access in Support of Disaster Response:
The Stafford Act

. FEMA Regulations: 44 C.F.R. § 206.208 (Direct Federal Assistance)

(a) When the State and local government lack the capability to perform or to contract for
eligible emergency work and/or debris removal, under sections 402(4), 403 or 407 of
the Act, the Grantee may request that the work be accomplished by a Federal
agency.

(b) All requests for direct Federal assistance shall be submitted by the Grantee to the RD
and shall include:

(1) A written agreement that the State will;
(i) Provide without cost to the United States all lands, easements and
rights-of-ways necessary to accomplish the approved work;
(if) Hold and save the United States free from damages due to the
requested work, and shall indemnify the Federal Government
against any claims arising from such work;




Summary

Officials acting outside authority may cause unintended consequences.

Look to US Constitution (+ caselaw), statutes (+ caselaw), delegations,
regulations, policy/guidance, and site-specific documents for
sources/limitations on authority.

Entry/inspection under Superfund invokes (a) US Constitution’s 4th
amendment; (b) CERCLA §§ 104(e)(1), (3), and (4); (c) Executive Order
12580/Delegation 14-6; (d) NCP § 300.400(d); and (e) access guidance
documents.

Gather key information before seeking access.

Access can be secured via oral consent, written consent, administrative
order, Article Il court order, or warrant.

Contact counsel if you are uncertain regarding your authority to enter.
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42 § 9604
CERCLA §14

10 s cooperative sgreement under this chapter shall
be reimbursed for the thare of coste of ruch actions
for which the Federal Government i responsibie
under thiz chapter. ' '

te ar. :
is acting in behalf of the President, the President i

* authorized to provide technical and legal assistance in

the administration and enforeement of amy contract or

gubeontract in connection with response actions assist-
ed under this subchapter, and 10 intervene in-any dvil
“action involving the erforcement of such contract or
subcontract.

{(4) Where two or more noncontigunons faciiities sre

reasonsbly related on the basia of geography, or oo

tha baxis of the threst, ar potentia] threst to the

public bealth or welfare or the environment, the Presi-

dent mmy, in his discretion, treat these related facill-
tims ar one for purposes of this section,

(¢) Information gathering and access

(1) Action authorized . .

officer, employee, or representative of the
President, duly designsted by the President, is an-
tharized to take action under paragraph (), (8), or
(4) (or any combination thered) st & veseel, facility,
ertablishment, place, property, or locstion or, in the
case of paragrsph (3} or (4); st any vessel, facdlity,

estsblithment, plece, property, or locstion which is -

adjacent 1w the vessel, facility, establishment, place,
property, or locstion referred o in ruch paragraph
{B) or (4). Any duly derignsied officer, employee,
or representative of a Siate or political subdivision
under a contract or cooperative
subsection (dX1) of this section is also avthorized to
take such sction. The autharity of paragraphs (3)
and (4) may be exercised only if there is 1 resson-
able basis 10 believe there may be a relesse or
threst of release of 2 hazardoas sobstance or

poliu-
tant or contaminayt The somthority of this scbeee- -

tion may be exercised only for the purposes of
" determining the need for responae, or chooxing or
taking any respomse action under. this subchaptsr,
or otherwise exforcing the provisiona of this sub-
chaptar.

under -

FTEDERAL ENVIRONMENTAL LAWS

{2) Access to information

Any officer, employee, or representstive de-
scribed in paragraph (1) may require any person
who has or may have information reievant to any of
the following to furnish, upon reasomable notice.:
information or documents relating to such matier:

(A) The identification, natare, snd quantity of
materials which have been or are generated.
trextad, stored, or disposed of st a vessel or -

™e-
ords to such matiers or (i) shall copy snd -
. farrish i0 officer, employes, ar representative
- all such documents or Tecords, at the, option and
oxpense-of soch person. :
(3) Entry - .
~'Any officer, em o da-

: mxy
generated, stored, tresied, disposed of, or trame-
portad from. '

(B) Any vessel, facility, exstablishment, ar othar
place or property from which or to which » has~
ardoas rubetance or polhriant or eontaminant has
been or mxy have been released

(C) Any vessel, facility, establishment, or othar
place or property where such release is or may be
threstened.

(D) Any vessel, facility, estahlishment, ar othar
place or property where entry is needed to detar-
mine the need for respomse or the appropriate
response or o effectuste s respanse action under .
this subchapter.

4) lmptﬂ.lon‘npd samples
(A} Authority h

Any sueh officer, employes; or rep-

me-ﬁuu.&u
: ) 1124




42 § 9604

CERCLA | 1M

ENVIRONMENTAL RESPONSE, ETC.
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5_360.400 40 CFR Ch. | (7-1-01 Edilon)

+ (&) The innding of a response to & dis- respond will do so in & timely mannef,
charge from a federally owned, oper- & removal or remedial actién under
sted, or rupervised facility or vessal is section 104 of CERCLA thall not be um-
the responsibility of the owning, oper- dertaken in response tO & relessa
ating, or supervising sgency Hitisa (1) Of s naturslly occurring sad- .
responaible party. : stance in its unsitered form, or altered -
(f) The following agencles have funds solely through Daturally occurring
available for certain discharge removal processes OT phencmena, from & loca-:
actionsc . ) _tiod whers it is paturally found; - )
(). DOD bas two specific sources of ~ (7) Prom products that dre part of
fundnhn,tmbeawliublcww-oﬂ the stracture of, and result In exposTurs -
Alschargs under - Approywista  cit  within, residential buildings or bas-
cumstances. This does not conaider ness O comnmw stynctures: or
military respurces that might be oade @ Ioto public or private drinking

available under specific copditiona. dae 1o Asteriorati
() Fonds required for removal of & weter supplies due to deteriarstion of

sunken vessel or imilar chitruction of the sy3 sh T T X
{c) Fund-financed action. In’, detar-
pavigation are avajlable to the corps of ) ) X
En - mining the need for and in planning er
gineery throngh Civil Works Appro- A
e tensnes, pnéeriaking Fund-financed sction, the
Ganﬁro:ll..' Operations and Main * Jead agency shall, to the extent prac-
s : : . - .
ticable: . . .
{11) UER may ccnduct salvage oper- ; : s :
_ationa contingent on defense- oper- g;m; m&mﬁ o i
stionsl commitments, when funded by - Provide . participation
the. reguesting agency, Such. funding TEEROXeL actions, as described in wub-
tA part ¥ of this part; - -
mn:berequuudonndn-ectcjt-pm - .
(2) Punavant to Title I of the OPA, (3 Conserve Fund monies by encour-
the state or states affected by a dis- aging private pariy responss;
charge of ol may act whers neccssary (4) Be sensitive to local commurnity
to remove such discharge. Pursusnt to  conceynsy .
93 CFR part 136 states may be reim- - (8) Copsider using treatment
bursed from the OELTY for the resson- nologies: ’ ]
able costs incwred in soch a removal. () Invclve the Reglonal Hesponse
. ’ Taam (AAT) in both removal and Teme-
Subpan E—!;azordous Substonce g:ﬁl mpommacrao'm st approprisate de--
esponte oRn-ma en;
: P (7Y Encoursge the involvement and
m':mM.uu.l.m.m_ou- ?&"““ﬁﬂlmwfﬂmm
o {8) Encourage the involvement of or-
§300400 Generul . ganizations to coordinate responaibls
. (a) This subpart establishes metboda party actiops, foster site response, and.
and criteria for determining ths appro- provide technical .advice to t.tli.e public,
priate extent of responae anthorized by - federal and state governmen a.nﬁ in-
CEROLA snd CWA section J(c): dustry. .
{1) When there is & Tclease of & has- (d) Entry and occess. (1) For purposss
ardous substance into the environ- gzm-minin;mnnd‘mrmpm::
ment; or : _ cosing taking ‘s respanse
"(2) When tbers is a rciesse into tbe tion, or otherwise enforcing the provis -
2::;1:1.’:;“1.1:;:" nay mn“:.nt orimmi moieﬂerﬂ uegﬁg :h:m or:
may present an - . 2 y) ;
pent and substantial danger to the pub- political subdivisicn opersting yurs®-
lsic heaith or welfare of the Unitsd ant wu;::rnwtwnuomr:nm;wm- -
tates. . E mext CERCLA seoctd
(b) Limitations on 7esponse. Unless the has the sutherity to enter any- v_unl:
Jesd agency determines that s releass facility, establishment or cther placs,
ropstituts roblic-health or ENYIYOD- perty, of Jocation described in pare-

with the avnthority. and capability to complete, operats, and maintain any
‘ ' 54

- = Properyy, or JoCaw Lo ¥
mental emergency and no other person graph (dX2) of this scijon snd-copdunety—————--
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(1) For purposes
ed for response,
A TEEPODSE AL
wreing the provi-
A, or the appro-
and & stats oF

spersting porst-.

tive agTe~
section I0A(AX1),
sptar any vessel,
I or other place,
jeacribed 1n PATS-
Eon and copduot,
1d maintain any

ot — T

i i  —

. locations rpecifisd 1D paragranh

Environmentol Protection Agency

§ 300.400
response  actions  auvthorized by EPA, oF the approprisia federal agen~
CERCL.A or these regulations. cy. Toay easrcise the anthority cob-

12K Under the suthorities described  tained in section 104{s) of CERCLA %0
in parsgrapb (4¥1) of this section, obtain access for ita designated Tep-
EPA, or the apyropriste federal agen- resentative. A potentially responaible
cy, and & rtate or political subdlvision party may only e désignated as & TEp- .
operating pursuant to a copiract or op- Tesentative of the lead agency whare
operstive agreement under CERCLA that potentially responaible party has
section 10H{dX1), may entart - agresd o conduct responss scdvitien -

(A} Any vesasl, facility, establish- pursuant to an tive ordsr of
ment, or other place or Property where consent decres. : .
any hstardous substanve or polintant (4X1) If consent is not granted ondar
of coptaminsnt may be or has bean the authorities dascribed In paragTaph
generated, stored, tisated, disposed of, (d¥1) of this secticn, or if consant is
or transported from; conditionsd in any manner, EPA, or

(B) Any vessel, facility, establish- the appropriate federsl agepcy, IDAY
ment, of other place or property from issue ap ordsT pursuant to ssction
which, or to which, & bhasardons sub-  104(eXE) of CERCLA directing compil~
stapce or pollutant or contaminant has  ance with the requsst jor sccess made
been, oFf Ay Ekave been, relenssd or undsr §300.400(a)}1). EPA or ihe appro~
where such release is or may be threat- priate federal agency mAYy ask the At-.
ened; wm:memwoommmuchuu-'

(C) Any vessel, facility, establish- tion 0 compsl compliance with either
ment, or other plac or Property where & reguest oY accss oT AR .z
entry i Decessary to determine the Ing compliance. i -
peed for reeponse or the appropriate re- {11) EPA reserves tbs Tight to.pro-
sponss or 1o effectnate a IeapODRSS &C- ceed, where approbriata, nbder applion~-
tion; or ble authority cother than CERCLA sec-

(D) Any -ressel, facility, establish- tion 104(s).
ment, or other place, Property, or loca- (111) The sdministrative order Ay
tion adiscent to those vessels, facili- direct complisnos with & reqoeat 0O
ties, ertablishments, places, or prop- enler.or inspect any vesssl, facility, s&-
eTtion described in paragreaphs tablishrnent, place, Property. or loce-
(AHZKIHA), (B}, or () of this section. tjon described in pamsgraph (6XT) of

1)) Oucs » determinstion bas besp thia section.
made that there is s ressonable basin {1v) Esch corder ahall contain:
to belisve thet there has been OF WAy {A) A determination by. EPA, or tbn
be » releast, EPA, or the appropriate spporopriate federal agency, that it s
federal agency, and a state or politica]l resscnable to believe that there may be
sobdivisgion opersting pursuant to 3 ©F hias been & releass or threat of & re-
contract or cooperstive agreement lease of & bassydons sobatamoe OT pol-
ander CERCLA section 104(AX]), is au- jutant of contaminant and & statemant
thorized 10 enteT all vessels, facilities, of 1be facts opon which. the determing-
establishments, places, Jroperties, oF tion is based; '
(B) A description, in light of CERCLA
(A}IX1) of this section, at which the Ts- response authoritiss, of the purpose
leass is believed to be, and all other and estimatad scops and dunation of
vessels, facilities, establichments, the entry, including » description of
placea, Troperties, or locations ident- tbe specific anticipated sctivities to be
fied in parsgraph (AXEXN)) of this ssc- copducied parsuant-to the orders. |
tion that are relatad to the reeponse oF {C} A provision advizing the person

ATe DeCessary to entar in responding to- who failed to consent that an officar or .

that relesse. employss of the agency that isaned the
{3) The lead agency may designats ai _order will be svailabls to confer with

_ ita representative solely for the pur- respopdent prior to effective date of

poss of mccess, mong others, one or ths order; and .

more potentlally responsible parties, (D) A provision advising the person
ipcleding reprssentativea, employessa, who failed toconsent that b court may
agenta, and contractors of such partiss. imposs & penslty of up to ¥X5,000 per
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day for noreszonable failure to comply
with the order.

{v} Orders ehall e ferved upon the

- perEon of responsible party who failed
0 coneent pricr 10 thelr zffective date.
Force shall not be ueed to compel com-
plisnce with an order.

(vi) Orders may not be isevued for any
criminal investigations, .
. (&) Permit requirements; (1) No federal,
state, or local permita are required for
on-site reeponse acticns conducted pur-
raant 1o CERCLA sections 104, 106, 120,
111, or 122. The term on-ste means the
ares] extent of contamination and all
ruitable areas in very close proximity
to the contamination necessary for lm-
plementation of the responee action.

(2) Permits, if required, shall be ob-
tajped for all response activities con-
docted off-site,

(f) Heaith assessments. Health assess
mente shal]l be performed by ATSDR at
facilities on or proposed to be listed on
the NFL_ apd may be perforroed at
other reiesses or facilities in TEFPO
to petitiope made to ATEDR. Whers
available, thess health assessments
may be need by the lead agency to as-
eist 1D determining whether response
actions shounld be taken and/or to iden-
tify the need for ndditiopal studies to
azgist ip the assesmment of . potential
homan health effects associated with
releases or potential relesses of hax-
ardous substances.

{g) Jdentification of appiicabie or rel-
evant and cppropriate requirenents. (1)
The lesd and support agencles shall
identify requirements applicabie o the
relesse or remedial action con-
templated baeed vpon an cbjective de-
termination of whether the require-

ment specifically addresses 3 har-.

ardous rubstance, pollutant, coptami-
nant, remedia]l =action, locstion, or
otbher circomstapce found at & CERCLA
site.

(2) I, based vpon paragraph (gH1) of
thiz section, it 15 determined that & re-

qUiremexnt is not applicable to a ape- .

cific release, the requiremnent may still
be relevarnt snd appropriate to the cir-
cumstances of the release. In evalu-
ating relevance and appropristeness,
the fectors in oparagrapbhs (gX2X1)
through (viil) of this section shall be
examined, where pertinent, to detsr-
mine whether a reguirement addresses

40 CFR Ch. | (7-1-01 kdilon)

problemr or =itoations sofficlently
similar to the circomstances of the re-
lease or remedial action contemplated,
and whether the requiremesnt is well-
suited to the site, and therefore is both
relevant and appropriate. The pertd-
nence of each of the following factors
will depend, in part, oo wheiber a re- -
quirermnent addresses a chemical, loca-
tlon, or action. The following comnperi-
sons shall be made, where pertinent, to
determine relevance and aprropriate-
Deas: .

{I) The purpose of the requirement
apd the purpose of the CERCLA action;

(1) The medinm regolated or affected
by the requirement and the mediuom
contaminated or affected at the.
CERCLA xite;

(111) The eubatances reguliaied by the
requirement apd the sobetances found
at the CERCLA sita;

(1¥) The actiona or activides regu-
lated by the reguirement and the reme-
-djal- _ action contemplated. at the
CERCLA sita; .

_ (%) Any variances, waivers, of taemp-
tions of the ryquirement and their
avallability for ths circurmstances at -
the CERCLA sita;

{vl) The type of place regulated and
the type of plece affected by the re-
lease or CERCLA action;

(vi1) The type and eire of strocture or
facility regulated and the type and sise
of structure or facility afiected by the
release or contemplated by the
CERCLA sction: :

(vill) Any consideration of vse or po-
tentin]l ose of affected resources in the
reguirement and tbe use or potential
use of the affected resource at the
CERCLA Eite,
© (3) In addition to applicable or rel-
evant and appropriata requirementa,
the lead and sopport agenciss may,.as
appropriate, ldentify other advisories,
criteris, or guidsnoe to be corsidered
for o particnlar relesss. The **to be-
considered” (TRC) category conaists of
advisories, criteria, or gauidance that
were developed by EPA, otber. federal
agencies, or states that may be useful
in developing CERCLA remedies,

(43 Only thosa state standards that
are promulgsted, ars identified by the
state in & timely manner, and are more
stringent than federal requirementa
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DELEGATIONS MANUAL 1200 TN 350
5/11/94

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATIONS AND
. .LIARILITY ACT {(CERCLA} .

14-6. Inspectiong, Sampling, Information Gathering,
subpoenas, and Entry for Response. -

1. AUTHORITY. Pursuant to the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), as amended, to
render any vessel, facility, establishment, place, property or
location for the purposes of inspecticons, sampling, information
gathering and response actions; to carry out inspections, sampling
and information gathering; to regquire the production of information
and documents; to issue subpcenas; to issue compliance orders for
production of information and documents; to issue compliance orders
for entry and inspection; to obtain and execute warrants to support -
this authority; and to designate representatives of the .
Administrator to carry out inspections, sampling information

gathering, and response actions.

2. TO WHOM DELEGATED. Ascsistant Administrator for Solid Waste
and Emergency Response and Assistant Administrator for Enforcement
and Compliance Assurance and Regicnal Administrators.

3. LIMITATIONS.

a. Regional Administratore and the Assistant Administrator
for Solid Waste and Emérgency Response or their delegatees must
consult with the Assistant Administrator for Enforcement and
Compliance Assurance, or his/her designee, prior to issuing
rompliance orders regarding information gathering or compliance
orders for entry and inspection, or issuing subpoenas, unless or
until such consultation authority is waived by memorandum.

b. The Assistant Administrator for Solid Waste and Emergency
Response or his/her delegatee must consult with the Assistant ..
Administrator for Enforcement and Compliance Assurance or his/her
designee prior to obtaining warrants.

c. The Assistant Administrator for Solid Waste and Emergency
Response and the Assistant Administrator for Enforcement and
Compliance Assurance or their delegatees mwust consult with the
appropriate Regional Administrator or his/her designee prior to
exercising these authorities. '

4. REDELEGATION AUTHORITY. This authority may be redelegated.

— 5. ADDITIONAL. REFERENCES.

a. Sections 104 {e), 109fa), and 108%(b) and 122{e)} of CERCILA.
b. National Contingency Plan, 40 CFR 300.

1 ' : . 1071472003 9:00 A®



DELEGATIONS MANUAL 1200 TN RII-146

6/19/01

14-6. Inspections, Sampling, Infopmation !
Subpoenss, and for Re '

1. A . Pursuant to the Comprehensivée Environmental Response, Compensation and
Liability Act (CERCLA), as amendcd ’ .

a. 1o enter any vessel, facility, establishment, place, property or location for the purposca of
inspections, sampling, information gathering and resporze actions;

b to carry out mspecuons, samplmg and mfonnauongathcnng,

e it A s

c. 10 rcqum: the pmducuon of mfoxmatmn and dotuments -(1.-e 104(:) lettm),

d. to issue subpoenas;

e. 10 issue Comphancc Orders for pmducuon of information and docnmcms
f. 1o issue Compliance Orders for entry and inspection;
g. 10 obtain and execute warmrauts, 10 support this suthority; and

h. to designate representatives of the Administrator to carry out inspections, sampling,
informatjon gathering and response actions.

2. TQ WHOM DELEGATED. .

a. The authorities in 1.3., 1.b. and 1.c. are delegated to the Director, Hazardous Site Cleanup
Division (HSCD); Chief, Removal Branch; Chief, Remedial Branch; Chief, Enforcement and
Federal Facilities Branch; Chicf, Removal Response Section; Chief, Removal Enforcement andOil
- Section; Chief, Eastern PA Remedial Section; Chief, Western PA Remedial Section; Chief, General

Remedial Scction; Chief, PRP lnvestigation and Site Information Section; Chief, Cost Recovery
Section; Chief, Federal Facilities Section; Chief, Preparedness and Program Support Section, and
. Chief, Brownficlds and Bite Assessment Section, HSCD; Director, Waste and Chemicals

Management Division (WCMD); Associate Division Director forEnforcement; Associate Division
Director for RCRA; Chief, State Programs Branch; Chief, PA Operations Branch; Chicf, General
Operations Branch; Chief, RCRA Compliance and Enforcement Branch; Chief, Resticides/Asbestos
Programs and Enforcement Branch; and Chief, Toxics Programs andEnforcement Branch, WCMD;
Director, Office of Enforcement, Compliance, and Environmental Justice (OECEJ); -Chief,
Enforcement and Compliance Assistance Branch, OECEJ; Director, Environmental Services

......



DELEGATIONS MANUAL

1200 TN RIII-146
6/19/01
THE COMPREHENSIVE ENVROMNTAL RESPONSE, COMPENS_ATION :
. AND LIABILITY ACT {CERCLA)
© 7 14.6. Inspéctions. Sampling. [;_1_ formation Gathering,

Subpoenas, and Entry for Response {Co
2.JO WHOM DELEGATED. (Cont.)

Division (ESD); Chief, Office of Analytical 8

ervices and Quality Assurance; and Chief, Office of
Environmental Programs, ESD. . _

b. The suthorities in 1.2, and 1.b. are delegated to Remedial Project Managers (RPMs)

1ocated in the Federal Facilities, Eastern PA, Western PA, and General Remedial Sections, HSCD;
On-Scene Coordinators (OSCs) located in the Removal Response and Removal Enforcement and

O3l Sections, HSCD; Site Assessment Managers (SAMs) located in the Brownficlds and Site

Assessment Section, HSCD; Civil Investigators and Compliance Officers located in the Removal
.Enforcement and Oil Section, PRP Investigation and Site Information Section, Preparedness and

Program Support Section, and Cost Recovery Section, HSCD; inspectors in OECEJ; and staff in
ESD who perform CERCLA laboratory inspections or federal facility inspections.

c. The sutbority in 1.c. is delegated to the Regional Counsel (RC).

d. The authorities in 1.d,, l.c., 1.g. and 1.h. are delegated to the Director HSCD; Chief,
Removal Branch, HSCD; Chief, Remedial Branch, HSCD); Chief, Enforcement and Federal Facilities
‘Branch, HSCD; Director, WCMD; Associate Division Director for Enforcement, WCMD); Associate
Division Director for RCRA, WCMD; Chief, State Programs Branch; Chief, PA Operations Branch;
Chief, General Operations Branch; Chief, RCRA Compliance and Enforcement Branch; Chief,
Pesticides/Asbestos Programs and Enforcement Branch; Chief, Toxics Programs and Enforcement
Branch, WCMD; Director, QECEY; Chief, Enforcement and Compliance Assistance Branch,

OECEIJ; Director, ESD; Chief, Office of Analytical Services and Quality Assurance; and Chief,
Office of Environments] Programs, ESD. .

¢. The avtbority in 1.1, is delegated to ‘the Directors of HSCD, WCMD, OECE], and ESD.
3. LIMITATIONS.

a. 1 he delegatees other thian Regional Counsel (flC) must consult with the RC prior to
- exercising the authority in subparagraph 1.¢. _ .

b. The delegatees must cbiain the concurrence of the Regional Counsel or his/her designee

prior to exercising the authorities in subparagraphs 1.d., 1.e., 1.f. and 1.g.

oy p— W



DELEGATIONS MANUAL 1200 TN RIII-146

6/19/01

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION
AND LIABILITY ACT (CERCLA)

14-6. Inspections, Sampling. Information Gathering,
Subpoenas, and Entry for Response {Cont.)

3. LIMITATIONS. (Cont.)
c. The delegatees must vonsult with the Regional Counsel or his’/her designee prior. to

exercising the authority in subparagraph 1.h. in those instances. where non-EPA employees or
non-EPA contractors are designated as representatives of the Regional Administrator.

- 4, Regional Counse] or his/her designee must consult.with.the Assistant Administratorfor
Enforcement -and-Compliance Assurance or his/her designee prior 1o giving the delegatees
concurrence for the exercise of the authorities in subparagraphs 1.d., 1.e. and 1.f.

e. The OECE} délega;ccs may exercise these authorities only in multi-media cases.

f.. The OECEJ delegatees must consult with the HSCD and WCMD delegatoes before
exercising 1hcsc avthorities.

g. The ESD delepatees may exercise these authorities only in CERCLA Jaboratory
inspections or federal facility i inspections.

b, The WCMD and ESD delegatees must consult with the HSCD delegatees before

exercising these authorities.

i. Executive Order 12580 requires EPA 10 obtain the concurrence of the Attorney General
before issuing compliance orders, under authorities 1.¢. and 1.f., to other Federal agencies. Incases
where the delegatees recommend issuing a compliance order 10 another Federal agency or agencies
under 1.¢. or 1.f,, the delegatees shall prepare a memorandum from the Regional Administrator to

the Assistant Administrator for OECA requesting that the Agency um:atc -<oncurrence proocdms
with the Department of Jusuce

4. REDELEGATION A UTHORITY. This authority may not be ;edclcgated without formal
amendment.

3. Sections 104(e), 109(a), 109(b) and 122(c) of CERCLA.

b. National Contingency Plan 40 CFR Part 300.



DELEGATIONS MANUAL ' 1200 TN RII-146

| - 6/19/01
COMPREHENS ONMENTAL RESPONSE, COMPENSAT]
N 'AND LIABILITY ACT (CERCLA)
14-6. Inspections, Sampling, Infom] ation giathcp_ng_
Sub for Resnonse (C
5. ADDITIONAL REFERENCES. (Cont) -

¢. Section 4(c) of Executive Order 12580

6. SUPERSESSION. Delegations Manual, Interim Delegation of Authority, CERCLA, Regional
" Delegation 14-6. ection, Sampli ormation Gathering, Subpoenas, and En
1200 TN RIl-134, (July 19, 1999). -

-...__..-.----“_.. a7

Date 6/19/0) s/
Thomas C. Voltaggio
Acting Regional Administrator




DELEGATIONS MANUAL _ 1200 TN RIII-164
September 1, 2005

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION
AND LIABILITY ACT (CERCLA)

14-6. Inspections, Sarripli_ng. Information Gathering,
Subpoenas. and Entry for Response

1. AUTHORITY. Pursuant to the Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA), as amended:

_a. to enter any vessel, facility, establishment, place, property or location for the purposes of
inspections, sampling, information gathering and response actions; :

b. to carry out inspections, sampling and information gathering;

c. to require the production of information and documents (i.e., 104(e) letters);
d. to issue subpoenas;

e. to issue'Compliance Orders for production of information and documents;
f. to issue Compliance Orders for entry and inspection;

g. to obtain and execute warrants, to support this authority; and

h. to designate representatives of the Administrator to carry out inspections, sampling, information
gathering and response actions. ‘

2. TO WHOM DELEGATED.

a. The authorities in 1.a.,, 1.b. and 1.c. are delegated to the Director, Hazardous Site Cleanup
Division (HSCD); Associate Director, Office of Preparedness and Response; Associate Director, Office of
Superfund Site Remediation; Associate Director, Office of Enforcement; Assoctate Director, Office of
Federal Facility Remediation and Site Assessment; Associate Director,. Office of Brownfields and
OQutreach, Chief, Brownfields and Revitalization Branch; Chief, Eastem Response Branch; Chief, Western
Response Branch; Chief, Preparedness and Support Branch; Chief, Oil and Prevention Branch; Chief, Cost
Recovery Branch; Chief, Eastern PA Remedial Branch; Chief, Western PA/MD Remedial Branch, DE,
VA, WV Remedial Branch, Chief, Site Assessment and Non-NPL Federal Facilities Branch, Chief,
NPL/BRAC Federal Facilities Branch, HSCD; Director, Land and Chemicals Division (LCD); Associate
Director, Office of Land Enforcement; Associate Director, Office of State Programs; Associate Director,

Office of PennsylvanirRemediation; Associate Director, Office of Remediation; Chief, Pesticides and
Asbestos Programs Branch; and Chief, Toxics Programs Branch, LCD; Director, Office of Enforcement,
Compliance; and Environmental Justice (OECEJ); Chief, Enforcement and Compliance Assistance

Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



DELEGATIONS MANUAL ' 1200 TN RIII-164
September 1, 2005

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE. COMPENSATION
AND LIABILITY ACT (CERCLA)

14-6. Inspections, Sampling, Information Gathering,
Subpoenas. and Eniry for Response (Cont.)

2.TO WHOM DELEGATED. (Cont.)

Branch, OECEJ; Director, Environmental Assessment and Innovation Division (EAID); Associate
Director, Office of Analytical Services and Quality Assurance; and Associate Director, Office of
Environmental Programs, EAID.

b. The authorities in 1.a. and 1.b. are delegated to Remedial Project Managers (RPMs) located
in the NPL/BRAC Federal Facilities Branch, Site Assessment and Non-NPL Federal Facilities Branch,
Eastern PA Remedial Branch, Western PA/MD Remedial Branch, DE, VA, WV Remedial Branch,
HSCD; On-Scene Coordinators (OSCs) located in the Eastern Response Branch, Western Response
Branch, Oil and Prevention Branch, HSCD; Site Assessment Managers (SAMs) located in the
Brownfields and Revitalization Branch, NPL/BRAC Federal Facilities Branch and the Site Assessment
and Non-NPL Federal Facilities Branch, HSCD; Civil Investigators and Compliance Officers located
in the Oil and Prevention Branch, Cost Recovery Branch, Preparedness and Support Branch, Site
Assessment and Non-NPL Federal Facilities Branch, HSCD; inspectors in OECEJ; and staff in EAID
who perform CERCLA laboratory inspections or federal facility inspections.

c. The authority in 1.c. is delegated to the Regional Counsel.

d. The authorities in 1.d., 1.e., 1.g. and 1.h. are delegated to the Director HSCD; Associate
Director, Office of Preparedness and Response, Associate Director, Office of Superfund Site
Remediation, Associate Director, Office of Enforcement, Associate Director, Office of Federal Facility
Remediation and Site Assessment; Chief, Cost Recovery Branch, HSCD; Director, LCD; Associate
Director, Office of Toxics and Pesticides, LCD; Associate Director, Office of State Programs, LCD;
Associate Director, Office of Pennsylvania Remediation, LCD; Associate Director, Office of
Remediation, LCD; Associate Director, Office of Land Enforcement, LCD; Chief, Pesticides and
Asbestos Programs Branch, LCD; Chief, Toxics Programs Branch, LCD; Director, OECEJ; Chief,
Enforcement and Compliance Assistance Branch, OECEJ; Director, EAID; Associate Director, Office
of Analytical Services and Quality Assurance; and Associate Director, Office of Environmental
Programs, EAID.

e. The authority in 1.f. is delegated to the Directors of HSCD, LCD, OECEJ, and EAID.

3. LIMITATIONS.

a. The delegatees other than Regional Counsel or his/her designee must consult with the
Regional Counsel prior to exercising the authority in subparagraph 1.c.

b. The delegatees must obtain the concurrence of the Regional Counsel or his/her designee
prior to exercising the authorities in subparagraphs 1.d., l.e., 1.f. and 1.g.



DELEGATIONS MANUAL 1200 TN RIll-164
September 1, 2005

THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION
AND LIABILITY ACT (CERCLA)

14-6. Inspections, Sampling. Information Gathering,
Subpeenas, and Entry for Response (Cont.)

c. The delegatees must consult with the Regional Counsel or his/her designee prior to
exercising the authority in subparagraph 1.h. in those instances where non-EPA employees or
non-EPA contractors are designated as representatives of the Regional Administrator.

d. Regional Counsel or his/her designee must consult with the Assistant Administrator for
Enforcement and Compliance Assurance or his/her designee prior to giving the delegatees concurrence
~ for the exercise of the authorities in subparagraphs 1.d., 1.e. and I.f.

e. The OECE) delegatees may exercise these authorities only in multi-media cases.

f. The OECEIJ delegatees must consult with the HSCD and LCD delegatees-before exercising
these authorities.

g. The EAID delegatees may exercise these authorities only in CERCLA laboratory
inspections or federal facility inspections.

h. The LCD and EAID delegatees must consult with the HSCD delegatees before exercising
these authorities.

i. Executive Order 12580 requires EPA to obtain the concurrence of the Attorney General
before issuing compliance orders, under authorities 1.e. and 1.f., to other Federal agencies. In cases
where the delegatees recommend issuing a compliance order to another Federal agency or agencies
under 1.e. or 1.1, the delegatees shall prepare a memorandum from the Regional Administrator to the
Assistant Administrator for OECA requesting that the Agency initiate concurrence procedures with the
Department of Justice.

4, REDELEGATION AUTHORITY. This authority may not be redelegated without formal
amendment. :

5. ADDITIONAL REFERENCES. |

a.~Sections T04(e); 109(); 109(b)-and-122(e)of EERCLA: - ——

b. National Contingency Plan 40 CFR Part 300.

¢. Section 4(e) of Executive Order 12580



DELEGATIONS MANUAL _ 1200 TN RIII-164
‘ September 1, 2005

14-6. Inspections. Sampling, Information Gathering,
Subpoenas, and Entry for Response {Cont.)

6. SUPERSESSION. Delegations Manual, Interim Delegation of Authority, CERCLA, Regional

Delegation 14-6. Inspection. Sampling. Information Gathering, Subpoenas, and Entry for Response,
1200 TN RII1-146, (June 19, 2001).

Date; 9/1/05 /s/ James W, Newsdm for
Donald S. Welsh
Regional Adminsitrator
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MEMORANDUM

SUBJECT: Entry and Continued Access Under GERCLA

FROM: Thomas L. Adams, Jr. ! Q \¥\\
Assistanc Administrator "X \ﬂ\.:>~£l43L*°« ln "

TO: Regional Administrators I-X ’ \;3
Regional Counsels I-X ’ -

1. INTRODUCTION

This memorandum sets forth EPA's policy on entry and
continued access to facilities by EPA officers, employees, and

‘representatives for the purposes of response and civil enforce-

ment activities under’ CERCLA, 1/ 1In short, the policy recommends
that EPA should, in the first Instance, seek to obtain access
through consent. Entry on consent is preferable across the full
range of onsite activities. If consent is denied, EPA should
use judicial process or an administrative order to gain access.
The appropriate type of judicial process varies depending on

the nature of the onsite activity. When enttry is needed for
shorc-term and non-intrusive activities, an ex parte, judicial
warrant should be sought. 1Imn sictvuations involving long-term or
intrusive access, EPA should generally file suit to obtain a
court order, .

The memorandum’s first section addresses the recently amended
access provision in CERCLA. The memorandum then sets forch EPa
policy on obtaining entry and the procedures which should be
used to implement this policy, including separate discusgions on
consent, warrants, court orders, and administrative orders. '

Received

JAN 2 8 2000

Entorcement & Campliance Docket
& information Center

.f;j This poliéy does not address information requests under

Section 10&4(e)(2).
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IT1. STATUTORY AUTHORITY

EPA needs access to private property to conduct investiga-
tions, studies, and cleanups. The Superfund Amendments and
Reauchorizatlon Act of 1986 (SARA) explicitly grants EPA 2/ the
authority to enter property for each of these purposes, Section
106(e) (1) provides that entry is permitted for "determining the
need for response, or choosing or taking any response action
under this title, or otherwise enforcing the provisions of this
title,"

SARA also establishes a standard for when access may be
sought and defines what property may be entered, EPA may exercise
its entry authority "if there is a reasonable basis toc believe
there may be a release or threat of a release of a hazardous
substance or pollutant or contaminant.” § 104(e)(1). BSARA,
however, does not requicre that there be a release or threatened
release on the property to be entered. 3/ Places and properties
subject to entry under( Section 104(e) include ‘any place any
hazardous substance may be or has been generared, stored, treated;
disposed of, or transported from; any place a hazardous substance:
has or may have been released; any place which is or may be
threatened by the release of a hazardous substance; or any place
where entry is needed to determine the need for response or the
appropriate response, or to effectuate a response action under
CERCLA., § 104(e)(3). EPA is also authorized to enter any place
or property adjacent to the places and properties described in
the previous sentence, § 104(e)(1). .

EPA is granted explicit power to enforce its entry authority
in Section 104(e)(5). Under that provision EPA may either issue
an administrative order directing compliance with an entry request
or proceed immediately to federal district court for injunctive
relief., Ovrders may be issued where counsent to entry is denied,
Prior ro the effective date of the order, EPA must provide such
notice and opportunity for consultation as is reasonably appro-
priate under the circumstances, If EPA issues an order, the
order can be enforced in court. Where there is a "reasonable
basis to believe there may be a release or threat of a release of
a hazardous substance or pollutant or contaminant,” courts are
instructed to enforce an-EPA request or order unless the EPA

2/ Although CERCLA and SARA confer authority upon the President
that authority has been delegated to the EPA Administrator.
Exec. Order No. 12580, § 2(g) and (i), 52 Fed. Reg. 1923 (1987).

3/ The House Energy and Commerce bill at one point contained

- this limitation. H.R. Rep, No, 99-253 Part 1, 99th Cong,. Ist
Sess,, 158 (1985)., This limitation, however, was dropped prior to
-introduction of the bill for floor debate., See H.R, 2817, 99%9th
Cong., 1st Sess., 131 Cong., Rec. HI10857 (December &4, 1985).

2
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"demand for entry or inspection is arbitrary and capricious, an
abuse of discretion, or otherwise not in accordance with law.”

§ 104(e)(5). The legislative history makes clear that courts
should enforce an EPA demand or order for entry if EPA's finding
that there is a reasonable basis to believe there may be a release
or threat of release is not arbitrary and capricious. 132 Cong.
Rec. S14929 (October 3, 1986} (Statement of Sen. Thurmond); 132
Cong. Rec. H9582 (October 8, 1986) (Statement of Rep. Glickman).
See United States v. Standard Equipment, Inc., No. CB3-252M (W.D,
Wash, Neovember 3, 1986). In addition, a penalty not to exceed
525,000/day may be assessed by the court for failure to comply
with an EPA order or the provisions of subsection (e}.

Finally, Section 104(e)(6) contains a savings provision
which preserves EPA's power to secure access in "any lawful
manner,."” _This broad savings provision is significant coming
in the wake of the Supreme Court's holding that:

When Congress invests an agency with enforce-
ment and investigatory authority, it is not
necessary to idencify explicitly each and every
technique that may be used in the course of
executing the statutory mission.

. + « Regulatory or enforcement authority
generally carries with it all the modes of
inquiry and investigation traditionally employed
or useful to execute the authority granted,

Dow Chemical Co., v. United States, 90 L.Ed. 2d 226, 234 (1986). 4/
One lawful means of galning access covered by this paragraph is -
use of judicially-issued warrants. See S. Rep. No. 99-11, 99th
Cong. 1st Sess, 26 (1985).

In numerous instances priotr to the passage of SARA, EPA
obtained court rulings affirming its authority to enter property
to conduct CERCLA activities, 5/ Following enactment of SARA,

4/ See also, Mobil 0il Corp. v, EPA, 716 F.2d 1187, 1189 (7th
~ Ti{r. 1983), cert. denied, 466 U.S. 980 (1984) (EPA authority
to sample effluent under Section 308 of the Clean Water Act
broadly construed); CEDs, Inc, v. EPA, 743 F.2d 1092 (7th Cir,
1984), cert. denied, &71 U.S., LOL15 (T985).. .

5/ United States v. Pepper Steel and Alloy, Inc., No. 83-1717-

— TIV-EPS (S.D. Fla. October 10, 1986); Bunker Limited Partnership
V. United States, No. 85-3133 (Bb. Idaho October 21, 1985); United

- states v. Coleman Evans Wood Preserving Co., No. 85-211-CIVZJ-16
(M.D., Fla. June [0, I985)}; United States v. Baird & McGuire

Co. No. 83-3002-¥ (D. Mass, May 2, 1985); United States v. United
Wuclear Corp., 22 ERC 1791, 15 ELR 20443 (DVN:M, April 18, 1385},




9829.2

- b -

several courts have ordered siteowners to permit EPA access,
United States v, Long, No., C-1-87-167 (S.D, Ohio May 13, 1987);
United States v. DicEerson No. B4-76-VAL (M.D, Ga. May &4, 1987);
United states v, standard Equxpment Inc., No, C83-252M (W D.
Wash. Nov. 3, 1986)., Further, the one adverse ruling on EPA's
right of access has been vacated by the Supreme Court. Outboard
Marine Corp. v. Thomas, 773 F.2d 383 (7ch Civ. 1985), vacated,

93 L, Ed. 2d 695 (13986).

IIT. EPA ACCESS. POLICY

EPA needs access to sites for several types of activities,
including:

® preliminary site investigations;

° removal actions;

® RI/FSs; and

o

remedial accions.

Within each of these categories, the scope of the work and the
cime needed to complete that work may vary substantially. This
memorandum sets Agency policy on what means should be used to
gain access over the range of these various activities.

EPA may seek access through consent, warrant, administrative
order, or court order, Consent is the preferred means of gaining
access for all acrivities because it is consistent with EPA policy
of seeking voluntary cooperation from responsible parties and
the public, 1In certain circumstances, however, the Region should
consider obtaining judicial authorizarion or issuing an admini-
strative order in addition to obtaining consent. For example,
where uncertainty exists whether a siteowner will continue to
permit access over an extended period, reliance on consent alone
may result in a substantial delay if that consent is withdrawn,

When congent is denied, EPA should seek judicial authori-
zatlion or should issue an administrative order, 1If the judicial
route is chosen, EPA may seek an ex parte warrant or a court
order. Warrants are traditionally granted for short-term entries,
Generally, warrants should not be used when the EPA access will
involve long-term occupation or highly intrusive activities.
Clearly, warrants ate approptiace fotr preliminary-site investiga-
tions. On the other hand, because of the long, involved nature
of remedial actions, access for such projects should be sought
Lhrough a request for a court order. Nelther removals nor RI/FSs,
# however, can be rigidly matched with a given judicial access

procedure, Depending on the activities to be undertaken and the.
circumstances at .the site, either a warrant or a court order may
be appropriate.
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In deciding whether to use a warrant or 4 court order when
access is needed for a removal or to conduct a RI/FS, the follow-
ing general principles should be considered. First, if the
activity will take longer than 60 days a court order nvrmally is
appropriate, Second, even if the activity will take less than 60
days, when the entry involves removal of large quantities of soil
or destruction of permanent fixtures, a court order may again be
appropriate, Finally, warrants should not be used if EPA action
will substantially interfere with the operation of onsite business
activities, These issues must be resolved on a case-by-case basis.

Lf EPA needs to gain access for a responsible party who has
agreed to undertake cleanup activities under an administrative
order or judicial decree, EPA may, in appropriate circumstances,
designate the responsible party as EPA's authorized representative
solely for the purpose of access, and exercise the authorities
contained in Section l04(e) on behalf of che responsible party,
Such a procedure may only be used where the responsible party
demonstrates to EPA's satisfaction that it has made best efforts
to obtain access., A further condition on the use of this procedure
is that the responsible party agree to indemnify and hold harmless ?
EPA and the United $tates for all claims related to injuries and
damages caused by acts or omissions of the responsible party.

The responsible party should also be advised that the expenses
incurred by cthe government in gaining access for the responsible
party are response costs for which the responsible ‘party is liable,
Before designaring any responsible party as an authorized repre-
sentative, the Region should consulet with the Office of Enforcement
and Compliance Monitoring.

1V. ACCESS PROCEDURES

A. Entrvy on Consent

1. General Procedures

The following procedures should be observed io seeking
consent: )

Initial Contact. Prior to visiting a site, EPA personnel §/
should consider contacting the siteowner to determine if
congsent will be forthcoming., EPA personnel should use this
opportunity to explain EPA's access authority, che purpose
for which entry is needed, and the activities which will be
» . __conducted.

fﬁ/ As used in this guidance, the term "EPA personnel” includes
contractors acting as EPA's authorized representatives.
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Arrival. EPA perfsonnel should arrive at the site at a
reasonable time of day under the circumstances, 1In post
instances this will mean during normal working hours. When
there is a demonstrable need to enter 'a site at other times,
however, arrival need not be limited to this timefranme,

Entry must be reasonable given the exigencies of the situation,

Identification, EPA persconnel should show proper identifi-
cation upon arrival.

Request for Entry. 1In asking for consent, EPA personhel
should state the purpose for which entry is sought and
describe the activities to be conducted. EPA personnel
should alsoc present a date-stamped written request to the
owner or person-in-charge, A copy of this request should
be retained by EPA, Consent to entry must be sought

from the owner 7/ or thé person-ian~charge at that tinme,

"1f practicable under the circumstances, consent to entry -
should be memorialized in writing, A sample consent form is
attached.. Although oral consents are routinely approved by the

"courts, a signed consent form protects the Agency by serving as
"a permanent record of a transaction which may be raised as a
defense or in a claim for dawages many years later, If a site-
owner is unwilling to sign-a consent form but nonetheless orally
agrees to allow access, EPA should document this oral consent by
a tollow-up letter confirming the consent.

Since EPA contractors often are involved in gaining access
in the first instance, the Regions should ensure that their
contractors are acquainted with these procedures.

2, Denial of Entry

If consent is denied, EPA personnel or contractors, before
leaving, should attempt to determine the grounds for the denial,
EPA personnel, however, should not threaten the sitecwner with
penalcies or other monetary liability or make any other remarks
which could be construed as threatening. EPA personnel may
explain EPA's statutory access authority, the grounds upon which
this authority may be exercised, and that the authority may be
enforced in court. . .

—————— —7/--1f BEPAls_planned_site activities will not have a physical
effect on the property, EPA generally need not seek consent
from the owner of leased property where the lessee {s in pos-
session. The proper person in those circumstances is the lessee.
,’But where EFA entry will have a substancial physical effect on
" the property, both the lessee and the property-owner should be
contacted since in this instance Lnterests of both will be
involved.
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3. Conditions Upon Entry

Persons on whose property EPA wishes to enter often attempt

‘to place conditions upon entry, EPA personnel should not agree

to conditions which restrict or impede the manner or extent of an
inspection or response action, impose indemnity or compensatory
obligations on EPA, or operate as a release of liability, The
imposition of conditions of this nature on entry should be treated
as denial of ceonsent and a warrant or order should be obtained.
See U.S. EPA, General Counsel Opinions, "Visitors' Releage and
Hold Harmless Agreements as a Condition to Entry of EPA Employees
on Industrial Facilities," Gen'l and Admin. at 125 (11/8/72).

If persons are concerned about confidentiality, they should be
made aware chat business secrets are protected by the statute

and Agency regulations., 42 U.S5.C. § 9604(e); 40 C.F.R. § 2.203(b).
EPA personnel should enter into no further agreements vegarding
confidentiality, : - . :

B:s Warrants
1. General Procedures

To secure a warrant, the following procedures should be
observed:

Contact Regional Counsel. EPA perscanel should discuss
with Regional Counsel the facts regarding the denial of
consent or other Factors justifying a warrant and che
circumstances which give rise to the need for entry.

Contact Department of Justice, If after consultation with
Reglonal Counsel a decision 1s made to seek a warrant, the
Regional Counsel must contact directly the Environmental
Enforcement Section in the Land and Natural Resources Division
at the Department of Justice. 8/ The person to call at

the Department is the Assistant Chief in the Environmental
Enforcement Section assigned to the Region., The Assistant.
Chief will then arrange, in a trimely manner, for the matter
t0 be handled by either an Environmental Enforcement Section
attorney or a U.S. Attorney. The Region must send to the
Enviromnmental Enforcement Section, by Magnafax or other

8/ This procedure is necessary to comply with {ntermnal
Department of Justice delegations of authority. Referral

;%o a local U.S. Attorney's office is not sufficient for CERCLA
" warrants. The Environmental Enforcement Section of the Department

of Justice must approve all warrant applications. (See Memorandum
from Davic T. Buente, Jr. . to All Environmental Enforcement
Attorneys, ""Procedures for Authorizing Applications for Civil
Search Warrante Under CERCLA" (4/3/87) attached).
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expedited means, a draft warrant application and a short
memorgndum concisely stating why the warrant is needed.

Prepare Warrant Appllcatlon. The warrant application must
contaln the following: :

1) a statement of EPA's authority to inspect;
(see § 11, supra)

2} a clear identification of the name and location
of the site and, if known, the name(s) of the
owner and operator of the site;

3) a statement explaining the grounds for a finding
at a reasonable basis for entry (l.e,, a reasonable.
basis to believe that there may be a release or
threatened release of a hazardous substance or
pollutant or contaminant) and the purpose for entry
(i.e., determining the need for response, or.choosing:
or taking any response action, or otherwise enforcing
CERCLA) ;

4) affidavits supporting the asserted reasonable basis
for entry and describing any attempts to gain access
on consent, if applicable; and

3) a specific description of the extent, nature,- and
timing of the inspection;

Following preparation of the warrant appllcatlon, the
Justice Department attorney will file the application.with
the local U.S. Maglstrate. -

EPA may ask the Justice Department attorney to seek the
assistance of the United States Marshals Service in executing the
warrant where EPA perceives a danger to the personnel executing
the warrant or where there is the possibility that evidence will
be destreoyed. :

2. Reasonable Basis for Entry

A warrant for access on a civil matter may be obtained upon
a showing of a reasonable basis for entry. This reasonable
basis may be established either by presenting specific evidence
relating to the facility to be entered or by demonsctrating that
the entry is part of a neutral administrative inspection plan.
B A specific evidence standard is incorporated in SARA as a
condition on EPA's. exercise of its access authority: EPA must
have "a reasonable basis to believe there may be a release or
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threat of a release of a hazardous substance or pollutant or
contaminant." § 104(e)(1). SARA's express specific evidence
standard is consistent with how courts have formulated the
specific evidence test in the absence of statutory guidance,
E.g., West Point-Pepperell, Inc. v. Donovan, 689 F. 2d 950, 958
(TTeh Cir. 1982) (there must be a "showing of specific evidence
sufficient to support a reasonable suspicion of a violation").

In drafting a warrant application, conclusory allegations
regarding the specific evidence standard under subsection 104(e)
will not suffice. Courts generally have refused to approve
warrants where the application contains mere boilerplate asser-
tions of statutory viclations. Warrant applications have been
granted, on the other hand, where the application contained
detailed attestations by govermment officials or third-party
complaints which have some indicia-of reliability, Ideally,

EPA warrant applications should contain an affidavit of a person
who has personally observed conditions which indicate that there
may be a release or threat of a release of a hazardous substance,
1f they are available, sampling results, although not required, ‘
should also be attached. Warrant appllcations based on citizen.
employee, or competitor complaxnts should include details that
establish the complainant's credibility. 9/ .

C, Court Orders‘

The provisions in CERCLA authorizing EPA. access may be
enforced by court order. To obtain a court order for entry, the
Region should follow the normal referral process, 1If only access
is required, the referral package can obviously be much abbrev-
ifated. If ciming is critical, EPA HQ will move expeditiously
and will refer the case orally if necessary. The Regions, how-
ever, should attempt to anticipate the sites at which access may
prove problematie and should allow sufficient lead time for the
referral process and the operation of the courts. The Regions
should also not enter lengthy negotiations with landowners over
access. EPA and DOJ are prepared to 1it1gate aggressively to
establish EPA's right of access.

9/ If information gathered in a civil investigation suggests

that a criminal violarion may have occurred, EPA personnel

"~ T should tonsultthe guidance on parallel proceedxngs. (Memorandum
from Courtney Price ro Assistant Administrators et al., "Policy
and Procedures on Parallel Proceedings at -the Envirommental
~Protection Agency" (1/23/84)). Use of CERCLA's information-

" gathering authority in criminal investigations is addressed in
separate guidance. (Memorandum from Courtney M. Price téd Assiscant
administratars et al., "The Use of Administrative Discovery
Devices in the Development of Cases Assigned to the Office of
Criminal Investigations"” (2/16/84)).
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Prior to seeking a court order, EPA should request access,
generally in writing, and assemble the record related to access.
The showing necessary to obtain a court order is the same as for
obtaining a warrant: EPA must show a reasonable basis to believe
that there may be a release or a threat of a release of a hazardous
substance ot pollutant or contaminant. An EPA finding on whether
there is reason to believe a release has occurred of is about to
occur must be reviewed on the arbitrary and capricious standard.

§ 104(e)(5) (BY(i)., 1If the matter is not already in court, EPA
must file a complaint seeking injunctive and declaratory relief.
Simultaneous to filing the complaint, EPA may, if necessary,
file a motion, supported by affidavits documenting the release-
or threatened release, requesting an immediate order in aid of
access. If the matter is already in litigation, EPA-may proceed
by motion to seek an order granting access., 10/

I a memorandum supporting EPA's request for relief {c
should be made clear that by invoking judicial process, EPA is
not inviting judicial review of its decision to undertake response
action or of any administrative determinations with regard to the
response action. Secction 113(h) of SARA bars judicial review '
of removal or remedial action except in five enumerated circum-
stances. A judicial action to compel access is not one of the
exceptions. Statements on the floor of the House and the Senate
confirm that EPA enforcement of its access authority does not
provide an opportunity for judicial review of response decisions,
Senator Thurmond, chairman of the Judiciary Committee, remarked
that when EPA requests a court to compel access “there is no
jurisdiction at that time to review any response action , . .,

10/ Parenthetically, it should be noted that the broad equitable
T power granted to courts in Section 106 can alsoc be relied

on to ohtain a court ovder, An additional source of authority
for courts in this regard is the All erts Act, 28 U.S.C. § 1651,
The Act authorizes federal courts to "issue all writs necessary
or appropriate in aid of their respective jurisdictions , . . .
28 U.S5.C. § 1651. This authority "extends under appropriate
circumstances, to persons. who , though not parties to the original
action or engaged in wrongdeing are in a p031tion to fruscrate
the implementation of a court order . . ‘United States v. New
_ York Telephone Co., 434 U.S. 159, L74 (19?7) Thus, the Aall Writs
Act may prove useful-as--a means- of- eompelling“persons*non_a&pafty
to a consent decree to cooperate with EPA and other settling:
parties in execution of the decres, The use of the All wrxcs
Act, however, may be limited in light of the Supreme Court's
:1nterpretat10n of the Act in Pennsylvania Bureau of Correction v,
Y United 8States Marshal Service, 88 L. £d. 2d 189 (I983}.
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[Tlhe court may only review whether the Agency's conclusion that
there is a release or threatened release of hazardous substances

is arbitvary or capricious.” 132 Cong. Ree. 514929 (October 3,
1986) (Statement of Sen. Thurmond); 132 Cong. Rec. 119582

{(October 8, 1986) (Statement of Rep. Glickman); see United States

v. Standard Equipment, Inc., No., C83-252M (W.D, Wash. Nov., 3, 1336).

D. Administrative Orders:

If a siteowner denies an EPA request for access, EPA may

issue an adminstrative order directing compliance with the

request., § 104(e)(5)(A). Each administrative order must include

a finding by the Regional Administrator that there exists a

reasonable belief that there may be a release or threat of release
of a hazardous substance and a description of the purpose for the

entry and of the activities to be conducted and their probable
duration. The order should indicate cthe nature of the prior

request for access. Further, the order should advise the re- _.
spondent that the administrative record upon which the order was

issued is available for review and that-an EPA officer or employee
" will be available to confer with respondent prior to the effective
date of the order. The length of the time period during which

such a conferences may be requested should be reasonable under

the circumstances, 1In deciding what is a reasonable time period,
consideracion should be given to the interference access will cause
with onsite operations, the threat to human health and the environ-
ment posed by the site, and the extent of prior contacts with the

respondent. The order should advise the respondent that penalties
"of up to 525,000 per day may be assessed by a court against any
party who unreasonably fails to comply with an order. § 104(e)(3).

Following the time period for the conference and any conference,

the issuing official should send a document to the respondent
summarizing any conference, EPA's resolution of any objections,

and stating the effective date of the order.

1f, following issuance of an administrative order, the site-
owner continues to refuse access to EPA, the order may be enforced
in federal court. EPA should not use self-help to execute orders.
Courts are required to enforce administrative orders where there
is a reasonable basis to believe that there may be a release or
threat of a release of a hazardous substance., EPA's determinacion
in this regard must be upheld unless it is arbitrary and capricious.
§I0GCEY (S B () EPA will seek—penmaltiesfrom—those—parties-who
unreasonably fail to comply with orders.

4 All administrative orders for access must be concurred on by
.~ the Office of Enforcement and Compliance Monitoring prior to
issuance.
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DISCLAIMER

The pelicies and procedures established in this document are
intended solely for the guidance of government personnel. They
are not .intended, and cannot be relied upon to create any rights,
substantive or procedural, enforceable by any party in litigation
with the United Staces. The Agency reserves the right to act at
variance with these policies and procedures and to change them at
any time without public notice.

Attachments
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Procedures for Authorizing Application - April 3, 1987

for. Civil Search Warrants Under CERCLA

o< D

TO_ From

All EES Attorneys Dav . (Buente, Jr.
Chief, Ernvironmental

Enforcdment Section

Under § 104{e} of CERCLA, as amended by SARA, the
United States may seek access by wvarrant, administrative order,
or court order, If access is obtained by administrative order,
the appropriate documents are issued by relevant client agencies.
1f access is to be obtained by court order, then the Assisgtant
Attorney General of the Land and Natural Resources Division must
approve the complaint, upon referral from the relevant client.
agency according to ordinary procedures. For access to be sought
through application on a civil CERCLA warrant,l the instant
‘memorandum will confirm the procedures to be used by the
pepartment of Justice.

Under 95.320-A-2 of the U.S., Attorney‘’s Manual,:
application for warrant under CERCLA may not be handled
unilaterally by the U.S. Attorneys. Applications for such
warrants must be coordinated through the Environmental
Enforcement Section.

Clearance through the Environmental Enforcement Section
is important for a variety of reasons. First, the nature of the
governmental activities involved under CERCLA civil warrants may
be much broader and last .considerably longer than an inspection
under the other federal environmental regulatory statutes.
Typically the 'latter require only a few days or weeks to conduct
routine environmental sampling. Under CERCLA, access may be
sought under a warrant for not only sampling, but even simple

Y 1 The memorandum does not cover procedures for seeking a

' cximinal search warrant where a CERCLA violation may be
involved. All such matters are to be referred to the Director,
Environmental Crimes Unit, EES. )



ta

19829,2
-2 = ’

removal-type activity, e.g., security/fencing, limited drum
removal. The greater relative complexity of the governmental
activity inveived can be expected to provoke more challenges to
CERCIA civil warrants than those under other statutes and the
issues raised by CERCLA warrants may be much more complex.
Second, this is a relatively new and vital area of the law. We
must ensure that maximum efforts are made to develop this
critical area of the law in an excellent manner. EES lawyers
must make all reasonable efforts to ensure that exercises of the
civil warrant authority under CERCLA will be vindicated by the
federal courts, through proper presentation of facts and legal
arguments by Departmental attorneys with experience in this area.
Finally, since our experience has shown that judicial challenges
to civil CERCLA warrants tend to move very rapidly, sonetimes on
an emergency motion basis, EES needs to work closely with client
agencies on these matters so that the Division’s Appellate
Section is advised and prepared with sufficient lead time to
expeditiously address appellate proceedings.

Coordinating these warrant applications through EES -
must be done on an expedited basis so that client agencies’
program cbjectives are achieved, Moreover, our resources must
not be consumed by duplicative work. Balancing the needs for
careful warrant application preparations with that for
expeditious handling of these matters, we will use the following
procedures:

1. The client agency will telephonically notify the
relevant EES Assistant Chief or Senior Lawyer when the Agency
plans to seek a civil warrant.

2. The client agency will folilow-up the regquest by
expeditiously transmitting a short memorandum concisely

~explaining why the wvarrant is needed with a draft copy of the

warrant application and supporting affidavits.

3. Upon receipt of the telephonic notification or
written request, whichever first occurs, the EES Assistant Chief
or Sr. Lawyer will arrange for either an EES staff attorney or an
AUSA to handle the review and prosecution of the application.
Unless a dispute develops between EES/AUSA personnel and the
client agency, the EES Assistant Chief or Sr. Lawyer may approve
the application. 1If such a dispute develops, it must be brought
to the attention of the Chief or Deputy Chief, EES for
resolution.
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4. Handling of these matters is to be afforded
priority on our docket., Moreover, the Chief or Assistant Chief
of the Appellate Section shall be advised of each application
request by the EES Assistant Chief or Sr. Lawyer as soon as
possible after notification by the client agency, so that
Appellate can be prepared to handle expeditiously appeal matters.

5. All civil actions to enforce civil CERCLA warrants,
by way of application for civil contempt or other judicial
orders, shall ke authorized in writing by the Assistant Attorney
General. Such actions shall be afforded highest priority on the
docket.

. For general advice/guidance on handling CERCLA civil
warrant matters, contact John Fleuchaus, ORCM-Waste, 382~3109.

Attachment

o



982972

CONSENT FOR ACCESS TO PROPERTY

Name: -

Address of Property:

1 consent to offlcers, employees, and authorized
fupresentatives of the United States Environmental Protection
Agency (EPA) entering and having continued access to ny
property for che following purposes: ' '

[the taking of such soil, water, and air samples as may
be determined to be necessary:]

{the sampling of any solids or liquids stored or disposed
of on site;]

[the drilling of holes and installation of monitoring wells
for subsurface investigation;}

{other actions related to the investigation'of surface or
subsurface contamination;]

[the taking of a response action including . . . .]

I realize that these actions by EPA are undertaken pursuant

to its response and enforcement responsibilities under the
Comprehensive Environmwental Respouse, Compensation and Liability
Act (Superfund), 42 U.S5.C. § 9601 et seq.

This written permission is given by me voluntarily with
knowlege of my right to refuse and without threats or promises

‘of any kind.

Date ’ Signature
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MEMORANDUM

SUBJECT:  Clarification of CERCLA Entry Policy

FROM: Kenneth W. Patterson, Director - { o
Regional Support Division '
Office of Site Remediation Enforcement

TO: Regional Counsels
Superfund Division Directors

This memorandum’s purpose is to provide Regional Counsel with a clarification to
EPA’s Policy entitled “Entry and Continued Access Under CERCLA” (OSWER No.
9829.2)("Policy™. The Policy was issued on June 5, 1987 by Thomas L Adams, Jr., Assistant
Administrator of the Office of Enforcement and Compliance Monitoring. The Policy guides
EPA entry and access to facilities under CERCLA 104(e)(1) for the purposes of response and
civil enforcement activities under CERCLA and identifies EPA’s statutory entry authorities.

The Policy focuses on the practice of first atiempting to gain access consensually for
CERCLA activities at a particular location. If consent is not obtained Of circumstances suggest
that other means of access are more appropriate, the Policy recommends that EPA obtain access
by means of an administrative order or judicially, either by a warrant or court order.

The Policy also recognizes a “savings provision” in Section 104(e}{6), which preserves
EPA’s power to secure access in “any lawful manner,” alluding to the fact that there are gther
lawful means of securing access recognized by federal courts but not specifically identified in the
Policy.

This memorandum explicitly confirms that the Policy permits use of any lawful means of
securing access under Section 104(e)(6), as recognized by Federal Courts. Application of legal
doctrines to a particular access situation will require fact-specific analysis by counsel. Attormeys
in the Offices of Regional Counsel and Headquarters, in consultation with the Department of
Justice as appropriate, should be consuited to provide advice regarding possibie appropriate use
of other lawful means of securing access in particular situations.
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If you have any questions, pleage contact Heather Gray of Region 3 at (215) 814-2696, or
Doug Dixon and David Smith-Watts of the Regional Support Division at {202) 564-4232 and
(202) 564-4083, respectively. .

ce: Superfund Legal Branch Chicfs, Regions I-X
Removal Program Branch Chiefs, Regions I-X
Removal Lead Region Workgroup Members
Dana Tulis, OEM
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SAMPLE “CONSENT TO ENTER” FORM
A. Goldman (Office of Regional Counsel)
May 31, 2005

“Getting access” really means obtaining consent to enter property from persons authorized o provide
such consent. Such consent is revocable and non-enforceable ( ie., the owner can change his/her mind
and we cannot sue to enforce the consent that was originally given). Consent to enter can be oral or
written (if orally obtained, the OSC/RPM should document the consent provided in a memo to the file).
Written consent is preferred because, among other things, it establishes a written record of the consent
provided signed by the person authorizing the entry. The written consent document thus provides an
opportunity to provide details that might be omitted from an oral request, Providing such details better
enables the owner(s) to make an informed decision on consent and may avoid later revocation because of
surprise (e.g., “We didn’t know you intended to dig up the entire front lawn!™) Care should be taken,
however, 1o avoid defining the entry too narrowly and limiting the responders’ flexibility. While the
fanguage used in the document is therefore site- and work-specific, the goal of the document should
always be to provide as much detail on the entry sought as possible without encumbering the responders.
A “sample” mock entry document follows.

CONSENT TQ ENTER PROPERTY

Property: 123 Smith Street
Anytown, Pennsylvania

The undersigned consents to entry to the above-described property (“Property™) by the United
States Environmental Protection Agency (“EPA”) and the State and their employees, agents,
contractors, and authorized representatives (collectively “Responders™) for purposes of collecting
surface water, groundwater, surface soil, and subsurface soil samples at the Property in connection
with EPA’s investigation of the XYZ Site in Anytown, Pennsylvania (“Response Activities”). The
Response Activities will require, at a minimum, that the following personnel and equipment be brought
onto the Property: -

. 3-5 EPA personnel

. 2-4 State personnel

. 6-8 contractor/subcontractor personnel |
. well drilling rig

. construction trailer

. 3-5 other vehicles

Use of the Property by the Responders shall include the parking of vehicles and equipment;
excavation of test pits; installation of groundwater monitoring wells; extraction of samples from
surface and subsurface soils, surface water, and groundwater; and other activities necessary to
complete the Response Activities. Consent to enter is given for a period of seven (7) business days
from the date this document is signed. The undersigned represents that he/she is authorized to sign this
document on behalf of the owner of the Property and to consent to the entry provided herein.

[Signature] Date

Print Name:
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGICON i
1650 Arch Street
Philadelphia, Pennsylvania 19103

Office of Reglonal Counsel

Andrew 5, Goldman
Dirwct Diad (215} 014-2487

VIA FIRST CLASS MAIL
& EMAIL _ JUL 26 200

Richard G. Tuttle, Esquire
Archer & Greiner

One Liberty Place (32d Floor)
1650 Market Street
Philadelphia, PA 19103-7393

Re:  Tank Car Corporation Site, Oreland, Montgomery County,
Pennsylvania: Access to SEPTA Right-of-Way

Dear Mr. Tuttle:

Enclosed please find two original Right of Entry Agreements signed by EPA. I will
forward an electronic copy of the executed agreement to On Scene Coordinator Michael Towle,
who has been deployed to the BP Gil Spill in the Gulf of Mexico and will return to Philadelphia
on or about August 9. [ anticipate that activities at the Tank Car Site, including coordination
with SEPTA in advance of EPA’s entry to the right of way, will occur during that week.

Thank you very much for your efforts in bringing this matter to closure. Please do not
hesitate to contact me if you have any questions.

Respectfully,

ANDREW S, GOLDMAN
Sr. Assistant Regional Counsel

Enclosures

cc: Mike Towle (via email)
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| RIGHT OF ENTRY AGREEMENT

This Right of Entry Agreement (“Agreement™) between the Southeastern Pennsylvania
Transportation Authority (“SEPTA”) and the United States Environmental Protection Agency
(“EPA™) provides as follows:

SEPTA hereby represents that it has authority to permit entry fo a railroad right of way
owned and/or controlled by SEPTA and located in Oreland, Montgomery County, Pennsylvania
(“SEPTA Property™), which right of way is more fully described in Attachment A, and consents
to entry by EPA and its employees, agents, contractors, and authorized representatives
(“Response Team™) to the SEPTA Property for the purposes identified in Attachment B (the

“Work™) in accordance with this Agreement.

ARTICLE L
DE AND A N

1.1 For purposes of this Agreement the terms set forth in this section, when capitalized in the
Agreement, shall have the indicated meanings. When used in this Agreement the singular
shalt apply to the plural, the plural to the singular and the use of any gender shall apply to

all genders.

a “Agreement” shall mean this Right of Entry Agreement and any attachments
hereto, and any modifications to such documents as may be made in accordance
herewith,

b. “EPA” shall mean the U.S. Environmental Protection Agency and its employees.

c. “Response Team” shall mean EPA and its employees;, agents, contractors, and

authorized representatives.

d. “SEPTA?” shall mean the Southeastern Pennsylvania Transportation Authority
which is identified above and, where appropriate, any entity to which SEPTA has
given a right to use, occupy, or operate on the SEPTA Property, such as a freight
railroad that has a right to aperate on the SEPTA Property or a public utility that
occupies part of the SEPTA Property.

e “SEPTA Property” shall mean the property identified in Attachment A to this
Agreement,

. “Work™ shall mean the activities identified in Attachment B to this Agreement.
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2.1

3.1

3.2

4.1

5.1

ARTICLE I{
CONSENT FOR ENTRY

SEPTA consents to entry to the SEPTA Proﬁerty solely for the purposes identified in this
Agreement. SEPTA acknowledges that EPA may seek consent for entry to the SEPTA
Property for other purposes at a later time. :

ARTICLE 1I[
TERM

Term of this Agreement. The effective date of this Agreement shall be the date on which
EPA forwards a fully executed copy of this Agreement to;

Joseph J. Devanney, Esquire
Southeastern Pennsylvania Transportation Authority
Real Estate Department
1235 Market Street
10" Floor
Philadelphia, PA 19107

This Agreement shall remain in effect until the end of the working day on August 31,
2010, unless it is terminated before such date, The duration of this Agreement may be
extended by written agreement of SEPTA and EPA.

No Property Right in the SEPTA Property. Under no circumstances shall this Agreement
be construed as a grant to anyone of any right, title, or interest of any kind in the SEPTA
Property or any other property of SEPTA.

_ ARTICLE IV
SUPPORT SERVICES AND COSTS

Reserved,

ARTICLE V
PERFORMANCE OF THE WORK

Commencement of the Work. The Response Team shall perform the Work in conformity
with this Agreement. EPA shall notify the Chief Engineer at least ten (10) days in
advance of entering the SEPTA Property to commence the Work under this Agreement,
and the Response Team will provide reasonable advance notice of its intention to perform
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52

53

5.4

Work on the SEPTA Property for each separate day that it intends to perform such Work,
so that SEPTA's safety personnel may take appropriate steps to protect the Response
Team during such Work. Such notices shall be provided to:

Mr. Marty Brunges
Manager
Occupational Safety and Environmental Compliance
1234 Market Street
6th Floor
Philadelphia, PA 19107
Tel: 215-580-8254

EPA agrees to take digital photographs of the SEPTA Property prior to commencement of
the Work under this Agreement and will provide the Chief Engineer electronic copies of
the digital photographs by forwarding a disc containing such files to the address indicated
above or emailing such files to septa.o

Non-Interference with SEPTA Operations. EPA intends to conduct the Work sa as to
minimize any interference with SEPTA’s operations and facilities.

Flag Protection/Track Crossings. SEPTA has proposed and intends to provide protection
for Response Team members at the SEPTA Property during the performance of any
portion of the Work on SEPTA Property that has the potential to foul the active tracks
(including Work on the inactive industrial siding leading from SEPTA's active track to
the TCCA Site). EPA agrees, that if any such active track is protected by a flag person or
other means of roadway worker protection, no member of the Response Team will cross
or foul such active track on the SEPTA Property unless () the Response Team member
has ascertained that no train or other rail equipment is approaching, and (b) said flag
person (if one is provided) authorizes the crossing. The above-described crossing and
fouling restrictiong shall not apply to the inactive industrial sidings on the SEPTA
Property, For purposes of this Section 5.3, the verb “foul” shall mean the placement of an
individual or an item of equipment in such proximity to a track that the individual or
equipment could be struck by a moving train or on-track equipment, or in any case

within four feet of the outer edge of the active track that is nearest to the TCCA Property
(as such property is shown on Figure 1 of Attachment A to this Agreement)..

Clearances and Utilities.

(@)  Atall times during performance of the Work the equipment and material of the
Response Team shall be stored no less than 15 feet from the nearest rail of the
active track closest to the place where the Work is being performed or will be
performed. The previous sentence shall not preclude the use of equipment within
that 15-foot buffer or anywhere else on the SEPTA Property. EPA intends to
conduct the Wortk so that no part of any equipment or material used for such
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3.3

5.6

5.7

5.8

purposes fouls an active track or transmission, communications, or signal line,

(b}  SEPTA agrees to identify and mark the location of all SEPTA-owned
transmission, communication, signal lines, and buried utilities on the SEPTA
Property no later than five business days before the date EPA first enters the
SEPTA Property under this Agreement. EPA will cause its contractor to initiate a
Pennsylvania One Call request to identify any non-SEPTA utilities on the SEPTA
Property no later than five business days before the date EPA first enters the
SEPTA Property under this Agreement.

Condition of the SEPTA Property. Except as otherwise provided herein, EPA intends to
leave the SEPTA Property in the same condition it finds such property on the date EPA
first enters the SEPTA Property under this Agreement. EPA anticipates that the
following changes will be made to the SEPTA Property:

1. Sandblasting grit and soil will be removed to uncover the pipe suspected to be
located on the SEPTA Property between the industrial siding and the TCCA

Property; and

2. The grade leading to the invert of the pipe will be adjusted to promote the flow of
water into the pipe or the pipe will be extended from the SEPTA Property onto the
TCCA Property (whichever is determined to best promote the positive drainage of
surface waters from the TCCA Site as determined by EPA).

Safety Rules. To the extent practicable, EPA intends to perform the Work in accordance
with SEPTA'’s safety rules, regulations, and notices that apply to or are pertinent to the
Property and which have been provided to EPA in advance of entry,

Safety Class. No member of the Response Team shall enter the SEPTA Property before
attending whichever safety class is deemed pertinent by SEPTA to the Work and the
SEPTA Property, provided (a) SEPTA has notified EPA of the pertinent safety class prior
to executing this Agreement, (b) SEPTA has offered such class to the Response Team
members at a mutuaily convenient time but no later than ten business days after the
effective date of this Agreement, and (c) the safety class can be completed within a time
frame EPA determines to be reasonable,

EPA intends to take all steps to ensure that its contractors and subcontractors comply with
this Agreement during performance of the Work on the SEPTA Property.
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6.1

6.2

6.3

7.1

7.2

ARTICLE VI
N N A4 N

EPA’s contractor has in place insurance coverage as identified in Attachment C to this
Agreement. Moreover, EPA’s contract(s) with its response contractor(s) require it (them)
to mainiain third party liability insurance in accordance with Federal Acquisition
Regulation and the Environmental Protection Agency’s Acquisition Regulation,

SEPTA retains all of its rights and causes of action against all persons entering the

SEPTA Property under this Agreement for any [osses, injury (including death), or damage

arising out of, in whole or in part, Response Team activities on the SEPTA Property
under this Agreement. EPA retains all of its rights and authorities under applicable law,
and in no way waives any of said rights by entering into this Agreement,

SEPTA may elect to cause EPA’s principal contractor for the Work to be added by
endorsement as an additional insured under SEPTA’s Raiiroad Protective Liability
insurance policy which covers contractors who work for SEPTA on SEPTA-owned
rights-of-way. EPA will assist SEPTA as reasonably necessary and consistent with its
contracts in obtaining information from such contractor as necessary to bind such
insurance.

ARTICLE VI

ENV I

The Work will be limited to those activities identified in Attachment B. A copy of the
results of any analyses made of samples taken from the SEPTA Property under this
Agreement shall be furnished promptly to SEPTA at the following address:

Mr. Marty Brunges
Manager
Occupational Safety and Environmental Compliance
1234 Market Street
6th Floor
Philadelphia, PA 13107
Tel: 215-580-8254

EPA does not intend to release, manufacture, refine, produce, store, or dispose of any
“hazardous substances,” as defined in Section 101(14) of CERCLA, 42 US.C. §

9601(14), on the SEPTA Property during performance of the Work. EPA does not intend

to violate any federal, state, or local law, statute, ordinance, or regulation during
performance of the Work under this Agreement.
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8.1 At any time that

a. SEPTA determines that the Response Team has failed to act in conformity with
this Agreement;

b.  SEPTA determines that the Work s interfering with or may interfere with
SEPTA’s need to use the SEPTA Property for public transit or railroad purposes;

c. SEPTA determines the Work may jeopardize public safety;
d. SEPTA determines an emergency has 6ccun-ed;

SEPTA may, at its election, terminate this Agreement by giving written notice to EPA of
such termination. Such written notice shail be provided to: »

Michaet Towle (3HS31)

U.S. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 19103
towle.michacl@epa.gov

SEPTA: )

%’M Cegesy S

U : 7 4 Daté

By: Joseph M. Casey = ‘
APPR .

Title: General Manager PPROVED AS TO FORM:

EPA;: . By ’# P Esa
GENERAL COUNSEL'S GFFICE

ol Z/ LoD
Gl 7 et 7/refeo J
Michael Towle Date
On Scene Coordinator
U.S, Environmental Protection Agency
Region 3 ‘
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ATTACHMENT A

SEPTA operates the RS Lansdale-Doylestown commuter rail line along a
right-of-way that passes, and is adjacent to, property at and around 1725
Walnut Avenue in Oreland, Montgomery County, Pennsylvania, upon which
the Tank Car Corporation of America operated a railroad tank car
rehabilitation business from approximately 1921 through 2002 (“TCCA
Property™). There are two active rails and an industrial siding between the
active rails and the TCCA Property at this location. As used in this
Agreement, “SEPTA Property” shall mean all portions of this right-of-way
which contain hazardous substances which have, or may have, migrated from
the TCCA Property. The SEPTA Property is generally depicted in Figure 1,
below.
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ATTACHMENTB

The work to be conducted on the SEPTA Property under this Agreement consists of the
following:

4y

)

3

Soit Borings: Completion of as many as seven (7) soil borings, to a maximum depth of
five () feet, no closer than 10 feet from the outer mil of the active tracks (this limitation
does not apply to sidings). The borings will be completed by direct push technologies
using a model 6610DT, or similar, Geoprobe® direct push rig. Prior to conducting the
work, underground utilities will be cleared and marked by SEPTA and a temporary high-

 visibility fence will be instalied by EPA, at a distance of 10 feet from the outer active rail

fine. The soil borings will be approximately 2 inches in diameter and will extend from
ground surface to approximately five (5) feet below ground surface. Soil borings will be
backfilled with soil and bentonite and their locations recorded using a global positioning
system, Exhibit 1 shows the approximate location of the soil borings.

Pipe Iyvestigation: Investigation to locate the end of a pipe believed to be located on the
SEPTA Property between an industrial siding and the TCCA Property and which is
believed to have conveyed liquids under the tracks, The area to be searched (“Search
Area”) is generally identified on the drawing attached as Exhibit 2. The search wilt
involve use of hand augers and shovels. In the event this method is unsuccessful in
locating the pipe, a backhoe (e.g., Case 580 or equivalent) will be used to remove
approximately one (1) foot of soil in the Search Area. If located, the end of the pipe will
be left uncovered. Sandblasting grit and soil will be removed to uncover the pipe. The
grade leading to the invert of the pipe will be adjusted to promote the flow of water into
the pipe or the pipe will be extended from the SEPTA Property onto the TCCA Property
(whichever is determined to best promote the positive drainage of surface waters from the
TCCA Site as determined by EPA).

Documentation of Work and Work Area. Documentation of the above activities and

of the SEPTA Property using still photography, video, or other means.
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Attachment B, Exhibit 1
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Attachment B, Exhibit 2
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ATTACHMENT C
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A" CERTIFICATE OF LIABILITY INSURANCE N

[ THIS CERTIMCATION B8 IS3UED AS A MATTER OF INFORMATION |
MARSH USA INC, OHLY AND COHFERS HO RIGHTS UPOM THE CERTIFGCATE |
TWO LOGAN SQUARE HOLDER, THIS CERTIFICATE DOES NOT AMEND, GXTEND OR '
PHILADELPHIA, PA 19103 ALTER THE COVERAGE AFFORDED BY THE FOUCIES BELOW,
Aftn: Philadsiphis.coms@Marsh.com  Frx: 212-$48-0380 ,
, J25367-ALL-GAWUC-10-11 INSURERS AFFORDING COVERAGE | MAIC £ :
LD .
r‘ESTONSOLmNS.M e m:Cmmmlmth:o 18410 e 1
TTN: BUSAN DOAWICK, RISK MANA WELATR Ineurmncs C 42404
! 1400 WESTON WAY ——-,““czrw Spomic e
i WEST CHESTER, PA 19380 N/A
: IHSURER T Amarican [ntenutionsl Speclaity Linee ine Co [ 28323
(NFUREA E Liberty Mutual Fire s Co 23033
COVERAGES o LT LTI T e e
, MMlmswmlmmmwmmmHMDMMfmMwmmmn
HO mmuﬂ.mmmcomorwmmmmnmmazanOWmemm
MAY BE F3SUED R MAY FERTAN, mmmnmomsnlrmmulmmmmumrommemnwmm

TYPE OF DERLIANGE POLCY MU vy amarre | oo AT pTmrr ey

"X | COMHERCIY ORHERAL LWBLITY |y 3173410 oS0 | o1hszot

]
: L
el (X ] a0 AS2-TI4TT100-040 nAEZMo | 01082

: -1 e L. . . .
y RETEHTION 3 -

T VRIS COMPRHEATION AHD VICT-Z30-4TT160-010 (ACS) o1Hs20M0 | OtAGDNT X
Ia'mm WCZ-Z31-477180-050 (OR) MAS010  jonaeoIt e e 7,000 500 |

© ORI T v
E KL DEEAE - EA B Orrg § 1,000,000}

' 18 o, damrbe urmibe o DOREASE - POLKY Ll [§ 1,000,000

D CONTRACTOAS POLLUTION COPB3ITIINTO 01H H20 HHs2m EACH OCCURREMNCE 1,000,000 ;
PROFESSIONAL AGGREGATE 1.000.000

DESCRFTION OF GF ERATONSRLOCATIONSIVEHICLEEXCLUSIONS AGOED BY ERDORS TUENTISP BT, PROVIZIGNE i
RE; CONTRACT # EP-53-10-08, TOD WS01-10-07-001 Tl-ROUGHAJ'!J;ﬁ 30, 2011 (MCGLADE-P
T.

U.5. ENVIRONMENTAL PROTECTION AGENGY IS INCLUDED AR KONAL INSURED {EX FOR WORKERS COMPENSATION AND
PROFESSIONAL LIABILITY) AS REQUHRED BY WRITTEN CONTRAL

CERTIFICATE HOLDER s %W_—Qg___‘ ) CANCELLATION . o e
! SHOULD AMY OF THE ABCYE DEPCHEED FOLICHS U CANCELLED BMEFGA THE ;
. U.8. ENVIRONMENTAL PROTECTION AGENCY DPWATCN DATE THEREDF, THE SSLIHG MEURER WALL THOEAYOR TO WAL '
i REGHON I el OVOF3 WATTIEN HOTIOE TO TH CERTIFICATE HOLDMER Wb LD TO THE LT,
: ATTH: MIKE TOWLE BT FALURE TD GO 30 FHALL MRpCatal NG ORLIGATION ORf LEASIITY OF ANY KIND

1850 ARCH STREET

PHILADELPHIA, PA 16103 . UPOl  THE  BEURER, T3 AGENTE  OX  AFPARIENTATIVEL )
ACCRD 25 {200%3X011) © 1998-200% ACORD CORFORATIOHN. All Rights Reserved

The ACORD name and loge are Iegisiersd masks of ACORD



IMPORTANT

If the cenlificate holder fs an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement
on this certificate does not confor rights to tha certificata halder in lieu of such endorssmant(s).

IF SUBROGATION 15 WAIVED, subiedt lo the terms and conditions of the policy, certain policies may
fequire an endorsement. A statement on this certificate does not confar rights to tha certificate
holderin lisu of such endorsement(s).

DISCLAIMER

This Certificate of Insurance does not constitute a contract between ihe lssuing insurer(s), authorized
represenialive or producar, and the certificate holder, nor does it atfimatively or negatively amand,
extand or after the coveraga afforded by the policies listad thereon,
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