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The purpose of this course is to discuss the approach to determining applicable or relevantand
appropriate requirements (ARARs) in Federal Facility Records of Decision (RODs) and to identify
how and when States and other parties should become involved.

Group Poll

What experience
have you had
with ARARs in a
decision
document at a
federal facility?
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This module provides an overview of Applicable or Relevant and Appropriate Requirements
(ARARs) under Section 121(d) of the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA) and associated Environmental Protection Agency (EPA)
guidance. The goal is for you to become familiar with the three types of ARARs and how they are
determined; understand the difference between substantive and administrative requirements;
learn how to document ARARs; learn the general procedure for identifying and analyzing ARARs;
and become familiar with the 6 waivers identified under CERCLA 121(d).

ARARs and To-Be-Considered (TBCs)

FEDERAL FACILITIES TRAINING 4




Determining ARARs at Federal Facility Sites
Federal Facilities Academy

Why are ARARs Necessary?

CERCLA was enacted to address abandoned, uncontrolled
hazardous waste sites

Permits are not required for onsite work under CERCLA

Congress’s intent was to streamline and expedite the
cleanup process at CERCLA sites

Congress still wanted CERCLA cleanups to achieve
applicable standards in order to ensure remedies are
protective of human health and the environment
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CERCLA was enacted to address abandoned, uncontrolled hazardous waste sites. Cleanup of
these sites is conducted either through urgent, short-term removal actions, or through longer
term remedial actions, or a combination of both removal and follow- on remedial action.
Congress gave the President the authority under CERCLA to select and carry out cleanup actions
without applying for permits required under other Federal or state statutes or regulatory programs
for activities conducted onsite which would otherwise require a permit. Congress’s intent was to
avoid lengthy application periods and the imposition of application fees in order to streamline
and expedite the cleanup process at CERCLA sites. However, Congress still wanted CERCLA
cleanups to achieve applicable standards in order to ensure that theremedies implemented would
be protective of human health and the environment.
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ARARs Overview

Onsite CERCLA cleanups must attain or waive ARARs

ARARs should be complied with during implementation
of remedial actions

CERCLA Section 121(d) requires that on-site remedial
actions attain or waive federal environmental laws, or
more stringent state environmental or facility siting
laws, that are determined to be ARARs.

Under limited circumstances local requirements may
be ARARs
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This section covers how ARARs and To-Be-Considered (TBC) materials are identified under CERCLA,
the NCP, and associated EPA guidance for cleanups of hazardous substances, pollutants, or
contaminants addressed under CERCLA. CERCLA section 121(d)(2) states that for wastes left
onsite, remedial actions must comply with or waive Federal and State environmental laws that are
legally applicable or are relevant and appropriate under the circumstances of the release. There
are 6 statutory ARAR waivers that will be discussed later in this presentation. The 1990 National
Oil and Hazardous Substances Pollution Contingency Plan (NCP) also requires compliance with
ARARs during removal and remedial actions to the extent practicable. Identification and
determination of state and federal ARARs is a fundamental component of remedy selection. 40
CFR 300.430(b)(9) states that the lead agency shall “Initiate the identification of potential federal
and state ARARs and, as appropriate, other criteria, advisories, or guidance to be considered.”

Some of the many sources of ARARs include the Clean Water Act (CWA), Resource Conservation
and Recovery Act (RCRA), Safe Drinking Water Act (SDWA), Floodplain management, and Clean Air
Act (CAA). Keep in mind that achieving ARARs may require consultation with another agency with
jurisdiction over the land. For example, consulting with the Fish and Wildlife Service regarding the
Endangered Species Act.

Generally, only Federal or more stringent state standards are ARARs, not local requirements. One
limited circumstance when local requirements can be ARARs is under the CWA pretreatment
program, and the local requirements may be incorporated into and enforced under the NPDES
permit issued to the industrial user by the State or EPA. Most other types of local ordinances are
not ARARs.
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State Requirements

CERCLA requires Superfund remedial actions to comply with
State environmental or facility siting laws provided that the
State requirements:

are promulgated*
are more stringent than Federal laws; and

are identified by the State in a timely manner.

*State laws that are promulgated must be enforceable and be
consistently applied in similar situations across the State.
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Only those state standards that are promulgated, are identified by the state in a timely manner,
and are more stringent than federal requirements may be applicable or relevant and appropriate.
For purposes of identification and notification of promulgated state standards, the term
promulgated means that the standards are of general applicability and are legally enforceable (40
CFR 300.400(g)(4)). Legally enforceable requirements are State regulations or statutes that contain
specific enforcement provisions or are enforceable by means of the general authority in other laws
or in the State constitution. (See EPA Guidance Section 7.1.1 in CERCLA Compliance with Other
Laws Manual, Part 1l, 1989)

The comparison of State and Federal requirements on the basis of stringency can be facilitated by
first determining the authority under which the environmental program and its requirements
were promulgated. In the case of State environmental programs that have been authorized by
EPA to be fully administered and enforced in lieu of a Federal program, the stringency of the State
requirements has already been established, i.e., the State program must be at least as stringent
such that it provides for compliance with the requirements of the Federal Act. Establishing
stringency can require more attention, however, when the State program has not been Federally
authorized. In such cases, a comparison of requirements may call for an evaluation of the more
stringent of two requirements (see EPA Guidance Section 7.1.2 in CERCLA Compliance with Other
Laws Manual, Part Il, 1989)

40 CFR 300.430(f)(1)(ii)(C)) states that “An alternative that does not meet an ARAR under federal
environmental or state environmental or facility siting laws may be selected [if] ... (5) with respect
to a state requirement, the state has not consistently applied, or demonstrated the intention to
consistently apply, the promulgated requirementin similar circumstances at other remedial actions
within the state.” This is discussed again in the ARAR waiver section at the end of this
presentation.
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To Be Considered Requirements (TBCs)

Non-promulgated advisories or guidance issued by
Federal or State government

TBCs will be considered along with ARARs during:

Site risk assessment
Determining necessary level of cleanup

TBCs should be included in the ROD when they are
necessary to interpret ARARs or determine preliminary
remediation goals
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To-be-Considered Material (TBCs) are non-promulgated advisories or guidance issued by Federal or
State government that are not legally binding and do not have the status of potential ARARs.
However, in many circumstances TBCs will be considered along with ARARs as part of the site risk
assessment and may be used in determining the necessary level of cleanup for protection of
health or the environment. EPA’s approach to determining protectiveness involves risk
assessment, considering both ARARs and TBCs. (See EPA Guidance page xiv in CERCLA Compliance
with Other Laws Manual, Part |, 1988). TBCs are not potential ARARs because they are neither
promulgated nor enforceable. It may be necessary to consult TBCs to interpret ARARs, or to
determine preliminary remediation- goals when ARARs do not exist for particular contaminants.
(see EPA’s Overview of ARARs Fact Sheet, 1989)

ARARs (and TBCs necessary for protection) must be attained for hazardous substances,
pollutants, or contaminants remaining onsite at the completion of the remedial action, unless
waiver of an ARAR is justified. Ideally, TBCs are considered at the FS stage and in the Proposed
Plan for the various remedial alternatives under consideration. Once a remedial action is
selected in a ROD, the "TBCs" will already have been considered and either determined to be
appropriate to apply to the remedy or discarded as inappropriate. At that point, they are
incorporated into the performance standards in the ROD. Although most people still refer to
them as "TBCs," the fact is that they have been considered and are being applied to the site.
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|dentification of ARARs

! Must be done on a site-specific
basis involving a two-part analysis.
= |sitapplicable?
= Isit relevant and appropriate? A

! A requirement may be either
“applicable” or “relevant and
appropriate,” but not both.

] ARARs are based on the
circumstances of the site
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Identification of ARARs must be done on a site-specific basis and involves a two-part analysis:
first, a determination of whether a given requirement is applicable; then, if it is not applicable, a
determination of whether it is nevertheless both relevant and appropriate. Itis important to
consider ARARs early in the CERCLA process. For example, the need to address a specific ARAR
could determine the sampling approach, the analytical method used, and/or the analytical
detection limit that must be achieved during the remedial investigation (RI).

Applicable Requirements

! Promulgated under Federal or

State law 40 CFR 300.400(g)(1)

I Specifically address a hazardous '-ea‘_j and =Ul2]zelns
substance, pollutant, agencies shall identify
contaminant, remedial action, requirements
location, or other circumstance at applicable to the

a CERCLA site release or remedial
action.

FEDERAL FACILITIES TRAINING
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Applicable requirements are those cleanup standards, standards of control, and other
substantive environmental protection requirements, criteria, or limitations promulgated under
Federal or State law that specifically address a hazardous substance, pollutant, contaminant,
remedial action, location, or other circumstance at a CERCLA site (See EPA Guidance page xiii in
CERCLA Compliance with Other Laws Manual, Part |, 1988). If a requirement is deemed
"applicable," all substantive portions of that requirement apply. In order to directly apply to the
situation, the specific terms or jurisdictional prerequisites of the law are met (e.g., all of the
triggers for regulation are met). The difference between substantive and administrative
requirements will be discussed further in later slides.

40 CFR 300.400(g)(1) provides information on the identification of applicable or relevant and
appropriate requirements and states “The lead and support agencies shall identify requirements
applicable to the release or remedial action contemplated based upon an objective determination
of whether the requirement specifically addresses a hazardous substance, pollutant,
contaminant, remedial action, location, or other circumstance found at a CERCLA site.”

40 CFR 300.515(d) provides information on the requirements for state involvement in remedial
and enforcement response. This section states “Akey component of the EPA/state partnership
shall be the communication of potential federal and state ARARs and, as appropriate, other
pertinent advisories, criteria, or guidance to be considered (TBCs).” The OLEM Directive 9200.2-
187 dated October 20, 2017 “Best Practice Process for Identifying and Determining State
Applicable or Relevant and Appropriate Requirements Status Pilot” provides a detailed step-by-
step breakdown of responsibilities and includes key points during the remedial process that are
important for identifying and communicating ARARs. This directive also emphasizes that legal
counsel or other ARARs expertise should be involved early in the remedial process to increase
understanding of ARARs selection. There should be structured opportunities at key points in the
process for development of written statements of positions, documentation of agreement and
options for formal dispute resolution. Also, because it provides greater transparency and
increased understanding of ARARs selection, the documentation of agreement should be added
to the site’s administrative record.
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Relevant and Appropriate Requirements

! Address situations sufficiently similar

to the circumstances of the release or Example:
remedial action contemplated at the MCLs may notbe
Site such that their use is well-suited applicable toa

groundwater cleanup,
but are generally
considered relevant and
appropriate.

_! Promulgated cleanup standards,
standards of control, other
substantive environmental protection
requirements, and criteria that are not
applicable
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40 CFR 300.400(g)(2) provides information on the identification of ARARs and states “If, based
upon paragraph (g)(1) of this section, it is determined that a requirement is not applicable to a
specific release, the requirement may still be relevant and appropriate to the circumstances of the
release.”

Relevant and appropriate requirements are those cleanup standards, standards of control, and
other substantive environmental protection requirements, criteria, or limitations promulgated
under Federal or State law that, while not “applicable” to a hazardous substance, pollutant,
contaminant, remedial action, location, or other circumstance at a CERCLA site, address problems
or situations sufficiently similar to those encountered at the CERCLA site that their use is well
suited to the particular site.

For example, the standards for cleaning up uranium and thorium processing facility sites are
frequently considered "relevant and appropriate" for radiologically contaminated sites that did
not conduct such processing. For the example in the slide, MCLs, which apply to drinking water
provided at the tap, and non-zero MCLGs are made relevant and appropriate to groundwater
cleanups by Section 121(d)(2)(A).
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Relevant and Appropriate Requirements
(cont.)

Determination that a requirement is
relevant and appropriate considers both

aspects:
Is it relevant; AND

Is it appropriate?

Largely
based on
professional
judgement

Involves a comparison of eight site-specific
factors with those addressed in the
statutory or regulatory requirement
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In general, determining relevant and appropriate requirements involves a comparison of a
number of site-specific factors, including the characteristics of the remedial action, the hazardous
substances present at the site, or the physical circumstances of the site, with those addressed in
the statutory or regulatory requirement.

In some cases, a requirement may be relevant, but not appropriate, given site-specific
circumstances; such a requirement would not be an ARAR for the site. In addition, there is more
discretion in the determination of relevant and appropriate; it is possible for only part of a
requirement to be considered relevant and appropriate in a given case. When the analysis results
in a determination that a requirement is both relevant and appropriate, such a requirement must
be complied with to the same degree as if it were applicable.

10
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8 Site-Specific Comparisons to Determine Relevant and
Appropriate Requirements

1 Purpose of the requirement Purpose of the CERCLA action

2  Medium regulated by the requirement Medium contaminated at the site

3  Substances regulated by the requirement  Substances found at the site

4  Activities regulated by the requirement Remedial action contemplated at the site

5 Any variances, waivers, or exemptions of Availability of such variances, waivers, or
the requirement exemptions based on site circumstances

6 Type of place regulated Type of place affected by the release

or CERCLA action

7 Type/size of structure or facility regulated in Type/size of structure or facility affected by the
the requirement release or contemplated by the CERCLA action

8 Any consideration of use or potential use of The use or potential use of the affected resource
affected resources in the requirement at the site

FEDERAL FACILITIES TRAINING 13

40 CFR 300.400(g)(2)(i) through (viii) list the comparisons that shall be made, where
pertinent, to determine relevance and appropriateness.

(i) The purpose of the requirement and the purpose of the CERCLA action;

(ii) The medium regulated or affected by the requirement and the medium
contaminated or affected at the CERCLA site;

(iii) The substances regulated by the requirement and the substances found at the
CERCLA site;

(iv) The actions or activities regulated by the requirement and the remedial

action contemplated at the CERCLA site;

(v) Any variances, waivers, or exemptions of the requirement and their

availability for the circumstances at the CERCLAS site;

(vi) The type of place regulated and the type of place affected by the release or
CERCLA action;

(vii) The type and size of structure or facility regulated and the type and size of
structure or facility affected by the release or contemplated by the CERCLA action;
(viii) Any consideration of use or potential use of affected resources in the
requirement and the use or potential use of the affected resource at

the CERCLA site.

11
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Which of the following is not true of a
TBC:

A.ltis promulgated

Apply Your

@ B %

B. Itis not promulgated

Understanding

|
<

C. Itis considered in determining a
remedy’s protectiveness

i
4

44

D. ltcan help determine preliminary
remediation goals

0
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Types of ARARs

FEDERAL FACILITIES TRAINING 15
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are usually health- or risk-based numerical
Chemical- values or methodologies used to determine
acceptable concentrations of chemical that

- Specmc ARARs may be found in or discharged to the
Identified .
. environment
early, during
site

Investigation Location- restrict actions or contaminant

concentrations in certain environmentally

SPECifiC ARARs sensitive areas.

' Identified : - )
during Actu,n-specrﬁc are usually technology- or activity-based
requirements or limitations on actions or

Feasibility ARARs conditions involving specific substances

N Study Y,
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There are three types of ARARs. Chemical- and location-specific ARARs are identified early in the
process, generally during the site investigation, while action-specific ARARs are usually identified
during the Feasibility Study (FS) in the detailed analysis of alternatives.

Chemical-Specific ARAR

1 Usually health or risk-based numerical
values or methodologies

! Result in the establishment of numerical :
. . . p Numerical MCLsfor
values when applied to site-specific :
A groundwaterthatis
conditions identified as a

! These values establish the acceptable potential source of
amount or concentration of a chemical that drinking water
may be found in, or discharged to, the
ambient environment

Example:

FEDERAL FACILITIES TRAINING

Chemical-specific requirements are usually health- or risk-based numerical values or
methodologies which, when applied to site-specific conditions, result in the establishment of
numerical values. These values establish the acceptable amount or concentration of a chemical
that may be found in, or discharged to, the ambient environment. When a chemical has more
than one ARAR, generally, the cleanup value should be the more stringent one. Numerical
concentration standards for soil, groundwater or surface water can be used to determine the level
of cleanup necessary to achieve protection of human health and the environment.

13
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Example Chemical-Specific ARAR from Final Travis Air Force Base
Groundwater Record of Decision, 2014
ITABLE C-1
Chemicalspecfic ARARS
[oroundwater Record of Decision, Travis Ar Foroe Base, Calibma
Remedy Componentel IFedoral, or Stats ARAR
Alsrnatives Sites Requirsment Chation Requirsment Daterption Dateminaton Commsnts
Groundwater treaiment systems e FTO04, Stie FTOCS, Primary drnking water Safe Drinking Water Act, Fegeral MCLGs are goals under the SDWA which are set at levels at which no adverse Resvantand This requiaton addresses arinking
W 48 LFO06, SUbarea LFOUTB, - 6andards (NN2800 | 4 0 o (4 heath eecs wh ccour and alow an agequate margof sfey, MCLS are approprate | waterdased ceanup goal for
- GeT Subarea LFODTC, MCLGSB0MCLS) | seotone 141,11, 141,545, rOMUGad and enforceabl marimum conosnratons of Gnkng wate oty PoUNULe! pUeS.
- Bereacr and GET Subarea LFOOTD, 0 U162 ol htae e s coeey 3 easb 0 MCLGS, cnsierng bt
e B0 mIEA S LFO0S, Ste S9015, S Y, reaiment ,and oM tctos. The NCP taies thatprmary
- Borsacty, Pyoremagaten, 5% SSUIE, Ste STOE, 40 CFR J00.420(eN2)(C) tnking Water standards are legaly applicable only to drinking water 3 the tap,
EV0 PR, 304 EA " S 55029, Ste 55030, but are relevant and approprate 36 cleanup standands for groundwater and
7-lellstlml\9mEA Siie 50031, Stie 50033, surtaos water hat have been detemined o be curent or future drinking water
S 50034, S 55035, sources. Under CERCLA 121()(2)A), remedal actons shal atan MCLGS
S 503, S 50037, Where reevant and approprate, The NCP provides hat where an MCLG has
Siie D39, Stie SD04Y Deen set at alevel of zero, e MCL for that contaminant shal be attained.,
220CR, OV.4,C0. 15, St Estabishes standards for publi water Supply systems, ncudng prmary MCLS.
Aticles 4,45, and 5.5, State MCLS must be at least as 3 Federal MCLs. State MCLs are
Sections 64431 et seq, ncorporated Ino State and Reglonal Water Qualty Board Water Qualty Conirol
fuu Plans 25 water qualty objectes for prokecton of cuent and polental drinkng
Water Suppy S0uros. MCLS are some ofhe applcable upper-&nd objectves for
ambient ground and surface water where the water s a source of drinking water,
a6 detned n the Water Qualty Cortrol Pians,
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This excerpt from the 2014 Travis Air Force ROD cites the federal Safe Drinking Water Act as a
chemical-specific ARAR that is relevant and appropriate as a regulation that addresses drinking
water-based cleanup goals for groundwaterplumes.

Example Chemical-Specific ARAR from Final Travis Air Force Base
Groundwater Record of Decision, 2014 (continued)
TABLE C1
Chemicakspecfic ARARs
Groundwater Record of Decision, Tranis Ar Foroe Base, (alfomi
Remedy Components! oderal, of State ARAR
Alternatives Sites Requirement Chtation Requirement Description Dstermination Comments
TONIE V'V, TR WURI) WNEVETEE W) OIS )

Groundwater fresiment syslems S0 FTO04, SHeFTOS,  |SowmesofDrakg | SWRCS Resoluion 8663 e Designates al ground and surtace watee of e state of Calfomia as potenial TEC | Ses Jon{AF/Stle, AF, Stie, EFA
ang reaiment sysem efugnt St LFOOB, Subarea LFOTB, |\Vaer Poley nking Water Wih cetal excaptons poskion comments 3 below.
dscharged bosurtacewaler ~ Subarea LFONTC,
ba o amum
i U1, Ste STIZP,
oS et et
Mt SR S 000
EVOBRB A S SIS 20,

! 8 8
e magagey R E00R oS00,

e 0RO, e 30043
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This excerpt from the 2014 Travis Air Force ROD cites a State requirement with an ARAR
determination of TBC for the State’s Sources of Drinking Water Policy.

14
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Action-Specific Requirements

! Usually technology or activity-
based requirements or

A Example:
imitations Requirements related
) Determine how a remedial to air stripping,

alternative must be achieved

capping, injection of
treated groundwater,
and excavation
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Action-specific requirements are usually technology- or activity-based requirements or limitations
on actions taken with respect to hazardous wastes. These requirements are triggered by the
particular remedial activities that are selected to accomplish a remedy. Since there are usually
several alternative actions for any remedial site, very different requirements can come into play.
These action-specific requirements do not in themselves determine the remedial alternative;
rather, they indicate how a selected alternative must be achieved. As the statute that is directed
toward the management of hazardous waste, RCRA provides the largest number of pertinent
action-specific requirements.

For example, actions related to air stripping, capping, discharge of treatment system effluent,
discharge to a publicly owned treatment works (POTW), dredging, excavation, land treatment,
placement of waste in land disposal unit, and underground injection of wastes and treated
groundwater will have action-specific requirements that apply.

15
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Example Action-Specific ARAR from Final Travis Air Force Base
Groundwater Record of Decision, 2014 (excerpt)

TABLECS
Achion-speciic ARARS
(roundiwater Record of Decision, Travis ArForos Base, Calfomia

Remedy Component/ Federalor State ARAR
Altternatives Sites Requirement Citation Requirement Description Determination Comments

Discharges tosurace water ~ Ste FT005, Subarea LFODTC, | Effuent requrements fo 40 CFR Part 122.41(d) and Federd | Establishes requrements to ensure that discharges to suface waterdo | Appleable | Applicable at all stes where there will be

3-GET Ste 53020, Ste 53030 discharges tosuriaee | (e), 122410)(1), (3) and (4), ot conirbute o a violaton of surface water qualty standards, ncluding discharge of extracted or reated groundwater to
wate 122410)6), 1244(a), effuent limitations, menitoring and reporting requirements, and the surface water via the stom water system of fo
4~ Bioreactor and GET Ste 55016 (b)(1). (d), (€). and i), requiement to comply with effuentrequirements for discharges to Union Creek. The SWRCB s authorzed to
122.45(3), (d) and (f), surfaoe water. implement the NPDES program i the State of
12248(a) and 122.48) Caifomi. Caifomia Regional Water Qualty
Control Board, San Francisco Bay Region Order
No. R2-2008-0059, NPDES NO. CAGR12003,
(General Waste Discharge Requirements for
Discharge or Reuse of Extracted and Treated
Groundwater Resulting From the Cleanup of
Groundwater Poluted by Volatle Organic

Compounds, establishes substantve dscharge
standards, Only the substantve portcns fom
Subpart C, 40 CFR Part 1224148, including the
listed cations in this table are ARAR; reporting
requirements and other procedural o

adminisratve requrements are not ARARS.
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This excerpt from the 2014 Travis Air Force ROD cites sections of 40 CFR Part 122 as a federal
action-specific ARAR that is applicable. The comments section states it is “applicable at all sites
where there will be discharge of extracted or treated groundwater to surface water via the storm
water system or to Union Creek.”

Location-Specific Requirements

! Restrictions placed on the concentration of
hazardous substances or the conduct of Examples:

activities solely because they occur in special Requirements for
locations. floodplains,
wetlands, historic

! These location-specific requirements may
include narrative requirements, rather
than specifying cleanup numbers.

= Consultation with otheragenciesas

necessary will help ensure compliance with
ARARs

places, and
sensitive
ecosystems or
habitats.

FEDERAL FACILITIES TRAINING

A site's location is a fundamental determinant of its impact on human health and the
environment. Location-specific ARARs are restrictions placed on the concentration of hazardous
substances or the conduct of activities solely because they are in specific locations, such as
floodplains, wetlands, historic places, and sensitive ecosystems or habitats. For example,
wetlands protection laws that will limit activities that can take place in the wetland are location-
specific requirements. Another example of a location- specific requirement is the substantive CWA
§404 prohibitions of the unrestricted discharge of dredged or fill material into wetlands.

16
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Example Location-Specific ARAR from Final Travis Air Force Base
Groundwater Record of Decision, 2014

TABLE G2
Locatonspeafic ARARS
(rounchwate Reoordof Decison, Tras Al Fores B, Calfomia
Federal or State ARAR

Location/ARernatives Stes Requirement Citation Requirement Desciption Determination Comments
Crtealhabtatuponwhich ~ SHe FTOM, SeeFTOG, | Endangered Speces Act| 16 USC Secton 1531(c) Feceal  |Requres acton to conserve endangered species and crtca habtats upon which | Aoglcable | Acties at emedid stes mustbe
endangered species or Ste LFO03, Subarea LFOOTB, endangered species depend. ncudes consultaton withthe Dept of Inerir. performed i such amamer as o denty
treatened species depend  Subarea LFONTC, the presence of and protect endangered
2 Subarea LFUITD, o eatend plas and anialsa e
16T e LFO08, e 83015, e, Speces a Travis AFB e the
4-Bireacr and ET Site 35010, STO2TE, Calmiatgersaamandet, vemal oo
BBV ardEA S 3500, Sk 510 iyt Cora Cosa s
- Bireactor, Ph s Ste SO031, Site SD0X3, vemal poc il i

iforemediaton, .

fibnperah S50 SO0 St SO0,
T-PwSinngagth S¢S
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This excerpt from the 2014 Travis Air Force ROD cites the Endangered Species Act as a federal
location-specific ARAR that is applicable. The comments state “activities at remedial sites must be
performed in such a manner as to identify the presence of and protect endangered or threatened
plants and animals at the site.” This ARAR requires action to conserve endangered species and
critical habitats upon which endangered species depend.

Determining ARARs for a Federal Facility

! Combined effort by the federal facility
agreement (FFA) parties
= Occurs throughout CERCLA process

_! Identify ARARs that are pertinent to
the characteristics of the site, the

‘6“ ? substances present, and the potential
/ \ remedial action alternatives.

1 EPA cannot specify in advance which
requirements will be ARARs for a site.

v

FEDERAL FACILITIES TRAINING 24
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Note that some Federal Facility Agreements (FFAs) may have a description of ARARs that should
be considered. DoD FFAs typically do not identify ARARs. Determining ARARs for a Federal Facility
ROD will require a combined effort with all FFA signatories throughout the remedial process. This
is further discussed in the “Documenting ARARs” section.

Due to varied and unpredictable situations at CERCLA sites, EPA cannot specify in advance which
requirements will be applicable or relevant and appropriate for each site. Previous decision
documents at a site may serve as a starting guide, but ARARs are always a site-specific
determination, and the previous decision documents may not have the most recent regulations or
requirements. ARARs that are pertinent to the characteristics of the particular site, the substances
at the site, and the remedial action alternatives that are developed to address the circumstances
of the site must be identified.

Apply Your
Understanding

A) TBC

Scenario: You are
considering an in-situ
groundwater
remediation approach
for your site. How would
you label the State’s
water policy that the
groundwater is
considered a potential
source of drinking
water?

B) Applicable
C) Relevant and Appropriate

D) None of the above

FEDERAL FACILITIES TRAINING 25

Substantive and Administrative
Requirements

FEDERAL FACILITIES TRAINING 26
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On-Site Activities and Substantive
Requirements

! Requirements that pertain directly to actions or
conditions in the environment.

Quantitative health or risk- Technology-based
based restrictions upon requirements for actions [ Restrictions upon activities
exposure to types of taken upon hazardous in certain special locations
hazardous substances (e.g., substances (e.g., (e.g., standards prohibiting
maximum contaminants levels incinerator standards certain types of facilities in

(MClLs} establishing drinking requiring particular floodplains)
water standards for particular destruction and removal
contaminants) efficiency)

FEDERAL FACILITIES TRAINIRG Fig

Onsite activities (those within the area of contamination and suitable areas in close proximity
necessary forimplementation of the response action) are required to comply only with the
substantive requirements of the ARAR, not the administrative requirements. Substantive
requirements are those requirements that pertain directly to actions or conditions in the
environment. Examples of substantive requirements include quantitative health- or risk-based
restrictions upon exposure to types of hazardous substances (e.g., maximum contaminant levels
[MCLs] establishing cleanup standards for particular contaminants), technology-based
requirements for actions taken upon hazardous substances (e.g., incinerator standards requiring
particulardestruction and removal efficiency), and restrictions upon activities in certain special
locations (e.g., standards prohibiting certain types of facilities in floodplains).

Note: Cleanup activities that occur onsite are statutorily exempt by CERCLA §121(e) from any
requirement to obtain permits. While Superfund cleanups will comply with all the substantive
requirements that permits enforce, onsite CERCLA cleanups are not required to go through the
lengthy approval process to obtain the actual permit papers. In determining the extent to which
onsite CERCLA response actions must comply with other environmental laws, one should
distinguish between substantive requirements (which may be applicable or relevant and
appropriate) and administrative requirements (which are not).
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Administrative Requirements

Mechanisms that facilitate the
implementation of the substantive
requirements of a statute or regulation

Include the approval of or consultation
with administrative bodies, issuance of
permits, documentation, reporting,
recordkeeping, and enforcement

Prescribe methods and procedures by
which substantive requirements are made
effective

FEDERAL FACILITIES TRAINING 28

Administrative requirements are those mechanisms that facilitate the implementation of the
substantive requirements of a statute or regulation. Administrative requirements include the need
to obtain the approval of, or to have a consultation with, administrative bodies, issuance of
permits, documentation, reporting, recordkeeping, and enforcement. In general, administrative
requirements prescribe methods and procedures by which substantive requirements are made
effective.

Reminder: Cleanup activities that remain on-site are statutorily exempted by CERCLA

§121(e) from the requirement to obtain permits. While Superfund cleanups will comply with all
the substantive requirements that permits enforce, parties conducting on-site CERCLA cleanups
are not required to obtain the actual permit papers. In determining the extent to which on-site
CERCLA response actions must comply with other environmental laws, one should distinguish
between substantive requirements (which may be applicable or relevant and appropriate) and
administrative requirements (which are not).

Off-site activities must meet BOTH substantive and administrative requirements of any applicable

laws (i.e., they are subject to whatever the law is outside of the cleanup area for the off-site
activity).
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Consulting with Other Agencies

Lead agencies should consult with administrating agencies to
ensure that remedial activities comply with substantive
ARARs

National Historic Preservation Act

Archeological and Historic Preservation Act

Endangered Species Act

Wild and Scenic Rivers Act

Fish and Wildlife Coordination Act

FEDERAL FACILITIES TRAINING 29

While EPA interprets CERCLA §121(e) to exempt lead agencies from obtaining Federal, State, or
local permits (or documents similar to permits) or from complying with the administrative
requirements for onsite remedial activities, it is strongly recommended that lead agencies,
nevertheless, consult as specified with administering agencies for onsite actions. The
administering agencies have the expertise to determine the impacts of a remedial action on
particular aspects of the environment and what steps should be taken to avoid and mitigate
adverse impacts. Examples of when to consult with administering agencies include:

National Historic Preservation Act: Pursuant to §106 and §110(f) of the National Historic
Preservation Act (NHPA), as amended, CERCLA remedial actions are required to take into
account the effects of remedial activities on any historic properties included on or eligible
for inclusion on the National Register of Historic Places. The first step toward substantive
compliance with the NHPA is to identify cultural resources included on the National Register
that are located in or near the area under study in the remedial investigation. The second
step is to identify the possible effects of proposed remedial activities on such resources.

Archeological and Historic Preservation Act: If activities in connection withany Federal
construction project or Federally approved project may cause irreparable loss to significant
scientific, prehistorical, or archeological data, the Act requires the agency undertaking that
project to preserve the data or request the DOI to do so.

Endangered Species Act (ESA): Section 7(a) of the ESA requires Federal agencies, in
consultation with the DOI and the National Marine Fisheries Service (NMFS), as
appropriate, to ensure that the actions they authorize, fund, or carry out are not likely to
jeopardize the continued existence of endangered or threatened species, or adversely
modify or destroy their critical habitats.
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* Wild and Scenic Rivers Act: If the project(s) would affect the free-flow characteristic of a
designated river or unreasonably diminish the scenic, recreational and fish and wildlife
values present in the area, such activities should be undertaken in a manner that would
minimize adverse impacts, and should be developed in consultation with the DOI (National
Park Service) and the Department of Agriculture (DOA).

* Fish and Wildlife Coordination Act: Under §662 of the Act, consultation is required with the
FWS or NMFS and the Wildlife Resources Agency of the State if alteration of the water
resource would occur as a result of off-site remedial activities. Consultation is strongly
recommended for on-site actions. The purpose of consultation is to develop measures to
prevent, mitigate or compensate for project-related losses to fish and wildlife.

See EPA Guidance Chapter 4 in CERCLA Compliance with Other Laws Manual, Part Il, 1989.

Identify the following as Substantive
or Administrative Requirements.

A. Consultation with
administrative bodies
Apply Your B. Technology-Based

Understanding Requirements
C. Restrictions on
activities in a flood plain

D. Record keeping
processes

E. Issuance of a permit

FEDERAL FACILITIES TRAINING 30
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Documenting ARARS

FEDERAL FACILITIES TRAINING 31

ARAR Documentation

] The ROD should document ARARS as follows:

1.Major ARARs should be discussed in the Description of
Alternatives.

2.ARAR compliance should be summarized in the Summary of the
Comparative Analysis.

3.All ARARs selected for the remedy should be listed and briefly
described in the Statutory Determinationssections.

FEDERAL FACILITIES TRAINING 32

ARARs considered for each alternative in the detailed analysis of alternatives should be
documented in detail in the Remedial Investigation/Feasibility Study (RI/FS). The Proposed
Plan and ROD should explain in the text how the components of an alternative will comply
withmajor ARARs and should describe why the requirement is applicable or relevant and
appropriate. In addition, all ARARs selected in a ROD should be included at a minimum in
tabular form, as presented earlier in the presentation.
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When an alternative is chosen that does not attain an ARAR, the basis for waiving the
requirement must be fully documented and explained. There are 6 statutory bases for waiving
an ARAR that will be discussed later in this presentation. TBCs selected in the ROD should be
listed and described briefly, as well as the reasons for their use.

Generally, there is no need to document why a requirement is not an ARAR, although
documentation should be provided for both ARARs and TBCs when the determination has

been difficult or controversial. (see EPA’s Overview of ARARs Fact Sheet, 1989)

ARARs and Removal Actions

Removal actions must comply with ARARs to the extent
practicable considering the exigencies of the situation (40
CFR 300.415(j))

In determining whether compliance with ARARs is
practicable, the lead agency may consider:

The urgency of the situation

The scope of the removal action
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EPA’s policy for removal actions is that ARARs will be identified and attained to the extent
practicable. Factors to use to determine whether the identification and attainment of
ARARs is practicable in a particular removal situation include:

(1) Urgency of the situation: Where urgent conditions constrain or preclude efforts to
identify and attain ARARs, the On-Scene Coordinator’s (OSC) documentation of these
conditions will be considered sufficient as justification for not attaining all ARARs. To
illustrate, a site may contain leaking drums that pose a danger of fire or explosion in a
residential area. The drums should be removed or stabilized immediately, without
attempting to identify and comply with all potential ARARs. The OSC’s documentation should
describe the time critical nature of the situation and the remedial action taken.

(2) Scope of the removal action to be taken: Removal actions generally focus on the
stabilization of a release or threat of release and mitigation of near-term threats. ARARs that
are within the scope of such removal actions, therefore, are only those ARARs that must be
attained in order to eliminate the near-term threats. For example, a removal action may be
conducted to remove large numbers of leaking drums and associated contaminated soil. In
this situation, because the removal focuses only on partial control, chemical-specific ARARS for
groundwater restoration would not be considered.
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Developing Protective Remedies

CERCLA Section 121 requires selection of a remedial
action that is protective of human health and the
environment and meets ARARs.

EPA’s approach to determining protectiveness:
Risk Assessment
ARARs
TBCs

Acceptable exposure levels
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CERCLA §121 requires selection of a remedial action that is protective of human health and the
environment and that complies with ARARs. Both are threshold requirements that the remedial
alternative must meet. (40 CFR300.430(f)(1)(i)(A)).

ARARs (and TBCs necessary for protection) must be attained for hazardous substances,
pollutants, or contaminants remaining on-site at the completion of the remedial action, unless
waiver of an ARAR is justified. In addition, EPA intends that remedial actions should comply with
ARARs (and TBCs as appropriate) during the implementation phase to protect public health and
the environment (See EPA Guidance page xv in CERCLA Compliance with Other Laws Manual,
Part 1, 1988).

The risk assessment includes consideration of site-specific factors, such as types of hazardous
substances present, potential for exposure, and presence of sensitive populations. Acceptable
exposure levels are generally determined by applicable or relevantand appropriate Federaland
State environmental requirements, if available, and the following factors:
(1) forsystemic toxicants, concentration levels to which the human population
(including sensitive subgroups) could be exposed on a daily basis without
appreciable risk of significant adverse effects during alifetime;
(2) forknown or suspected carcinogens, concentration levels that represent an excess upper
bound lifetime cancer risk to an individual from exposure to site-related contaminants

of between 104 and 10'6; and,

(3) other factors related to exposure (such as multiple contaminants at a site or multiple
exposure pathways) or to technical limitations (such as detection/quantification limits for
contaminants).
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When and Where ARARs Should be
Attained

EPA’s policy is to attain ARARs (and TBCs necessary for
protection) pertaining either to contaminant levels or to
performance or design standards to ensure protection at
all points of potential exposure.

At each potential point of exposure, a reasonable
maximum exposure scenario should be assumed and
cleanup goals set accordingly to ensure protectiveness,
using best professional judgment.

FEDERAL FACILITIES TRAINING EL

Generally, EPA’s policy is to attain ARARs (and TBCs necessary for protection) pertaining either to
contaminant levels or to performance or design standards to ensure protection at all points of
potential exposure. At each potential point of exposure, a reasonable maximum exposure
scenario should be assumed, and cleanup goals set accordingly, to ensure protectiveness, using
best professional judgment. Restrictions on use or access should not be a substitute for
remediation to appropriate protective health-based or design levels.

Exposure Point Considerations

Groundwater remediation levels should generally be attained A reasonable
throughout the contaminated plume, or at and maximum exposure
beyond the edge of the waste management area scenario should be
when waste is left in place assumed at each

potential exposure

Surface selected level(s) should be attained at the point or  point.

Waters points where the release enters the surface waters

Air selected level(s) should be established for the

maximum exposed individual, considering
reasonably expected use of the site and surrounding
area

FEDERAL FACILITIES TRAINING £
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ARARs ldentification and
Analysis

FEDERAL FACILITIES TRAINING 37

Coordination/Consultation with Other
Federal and State Programs

) Sources of potential ARARs include:
= other Federal environmental laws administered by EPA
* authorized States’ (e.g., under RCRA) laws
= other Federal agency-administered laws
= more stringent State environmental or facility siting laws

) Toensure that remedies comply with substantive aspects of
identified ARARs, other Federal and State program offices should
be consulted, as appropriate.

FEDERAL FACILITIES TRAINING 38

Sources of potential ARARs include other Federal environmental laws administered by EPA,
authorized States’ laws (under RCRA), laws administered by other Federal agencies, and more
stringent State environmental or facility siting laws. Therefore, to ensure that remedies comply
with substantive aspects of identified ARARs, other Federal and State program offices should be
consulted, as appropriate, particularly for onsite actions where no permit will be obtained.
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Chemical-Specific ARARs to Consider

Safe Drinking Water Act (SDWA) Maximum Contaminant
Levels (MCLs)

SDWA Maximum Contaminant Level Goals (MCLGs)

Water Quality Criteria (WQC)
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The Safe Drinking Water Act (SDWA) non-zero Maximum Contaminant Level Goals (MCLGs) and
Maximum Contaminant Levels (MCLs) usually are relevant and appropriate at CERCLA sites with
groundwater cleanup. SDWA MCLGs (set above zero) or MCLs shall be attained for ground or
surface waters that are a current or potential sources of drinking water, where relevant and
appropriate under the circumstances of the release. (40 CFR §300.430(e)(2)(i)(B))

CERCLA §121 states that remedial actions shall attain Federal water quality criteria where they are
relevant and appropriate under the circumstances of the release or threatened release. Water
quality criteria are non-enforceable guidance developed by EPA under Clean Water Act (CWA) §304
and are used by the State, in conjunction with a designated use for a stream segment, to establish
water quality standards under §303.

In determining the applicability or relevance and appropriateness of water quality criteria, the most
important factors to consider are the designated uses of the water and the purposes for which the
potential requirements are intended. A water quality criteria component for aquatic life may be
found relevant and appropriate when there are environmental factors that are being considered at
a site, such as protection of aquatic organisms. With respect to the use of water quality criteria for
protection of human health, levels are provided for two different exposure scenarios including both
drinking the water and consuming aquatic organisms (primarily fish), and also fish consumption
alone.
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Action-Specific ARARs to Consider

_1RCRA Closure
Requirements

Examples of Actions that trigger ARARs

Air Stripping
I NPDES requirements for Ceap
point—source discharges B::;;Lie of treatment systemeffluent
_l State regulations on Excavation

toxic air contaminant Il : : :
. acement or waste In lan ISpOSsal uni
discharges PI t of waste in land d | unit

Undergroundinjection of wastes and
treated groundwater
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Action-specific ARARs are usually technology- or activity-based requirements or limitations on
actions taken with respect to hazardous wastes. These requirements are triggered by the particular
remedial activities that are selected to accomplish a remedy. Since there are usually several
alternative actions for any remedial site, very different requirements can come into play. These
action-specific requirements do not in themselves determine the remedial alternative; rather,
they indicate how a selected alternative must be achieved.

Location-Specific ARARs to Consider

_IClean Water Act
_IRCRA Location Requirements

_INational Historic Preservation Act of 1966
(NHPA)

_1Endangered Species Act
_IFish and Wildlife Coordination Act
_JWild and Scenic Rivers Act

FEDERAL FACILITIES TRAINING 41
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Location-specific ARARs are restrictions placed on the concentration of hazardous substances
or the conduct of activities solely because they are in specific locations. Some examples of
special locations include floodplains, wetlands, historic places, and sensitive ecosystems or
habitats.

* Clean Water Act — includes prohibitions on discharges of fill material intowetlands

* RCRA Location Requirements: RCRA contains a number of explicit limitations on where
on-site storage, treatment, or disposal of hazardous waste may occur.

* National Historic Preservation Act of 1966 (NHPA). Requires action to take into account
effects on properties included in or eligible for the National Register of Historic Places
and to minimize harm to National HistoricLandmarks.

* Endangered Species Act

* Fish and Wildlife Coordination Act

* Wild and Scenic Rivers Act

General Procedure for Identification and
Analysis of ARARs
Identify potential ARARs
Determine whether they are applicable

If not applicable, determine whether they are
relevant and appropriate

Identify TBCs in addition to ARARs

Determine whether an ARAR waiver is justified

FEDERAL FACILITIES TRAINING 42

For chemical-specific requirements under RCRA, CWA, and SDWA; location-specific requirements

under several statutes; and, action-specific requirements under RCRA, CWA, and SDWA, potential

requirements have already been identified and are listed in Exhibits 1-1, 1-2, and 1-3 of the CERCLA
Compliance with Other Laws Manual, Part Il

At a federal facility, the lead and support agencies shall identify ARARs in a timely manner and
include citations to the statutes or regulations that they consider to be ARARs (40 CFR
300.400(g)(5)). Notification of ARARs, procedures, and timeframes are specified in 40 CFR
300.515 (d)(2) and (h)(2).
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Adapted from Exhibit 1-5
General Procedures for Determining if a Requirement is Applicable

Identify Pertinent Facts Concerning Situation at

Site or OU:

* Type of Substances

* When Substances Placed atLocation

* Type of Site or Special Location

* Persons Affected

* Identify Types of Response Action or
Technology Under Consideration for Site or OU

Compare Pertinent Facts About the Chemicals Present, the
Location of, and the Types of Action/Technology under
Consideration at the Site to Prerequisites for Requirements

'

Are all

*  Other Characteris*:s

Review And List Provisions of Each Potential
Applicable Requirement

Pertinent
Provisions for

Go to Procedure
for Determining if
Requirement is
Relevant and
Appropriate

* Substances Covered

* Timer Period Covered

* Types of Facilities Covered
* PersonsCovered

e Actions Covered

Yes

Requirement is Applicable

FEDERAL FACILITIES TRAINING

U.S. EPA, Interim Final CERCLA
Compliance with Other Laws

43

Use the procedures described in the flowchart in CERCLA Compliance with Other Laws
Manual, Exhibit 1-5 and accompanying text and analyze the potential ARARs to determine
whether they are actually applicable to the particular conditions at the site.

General Procedure for Determining if a Requirement is Applicable:
The basic criterion for an applicable requirement is that it directly and fully addresses or
regulates the hazardous substance, pollutant, contaminant, action being taken, or other
circumstances at a site. To determine whether a particular requirement would be legally
applicable, it is necessary to refer to the specific terms or jurisdictional prerequisites of the

statute or regulation.
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During the Identification Stage For Each Requirement Not Found to be Applicable, Adapted from Exhibit 1-7 General Procedure
Review Factors Below to Determine if CERCLA Problem Situation is Sufficiently Similar for Determining if a Requirement is Relevant

to the Problem that the Requirement in Question is Designed to Remedy or Address and Appropriate
Le
- \A > Try to Subdivide
Factors Relating to Origin & Objective requirement into
?f the R?u'reTent(;n c;l.'eSt,'on ¢ Factors Relating to Problem Present at CERCLA Selier Pat:ts WiEs
Specific Goals and Objective o Site or OU That Must be Addressed by Remedial may be

Sufficiently Similar
then Analyze and
Compare

Requirement
e Purpose of the Requirement in
Program of Origin
* Media Regulated/Affected by Req.
¢ Substances Covered by Req.
* Entitiesregulated/affected by Req.
* Action/activity regulated by Req.
e Variances, Waivers, or Exemptions

Action

* Specific Goals and Objective of CERLCA
Remedial Action at Site

Use of Req. at Site Consistent with Purpose
Media Contaminated/Affected by Cleanup
Substances Involved at Site

Entities Affected

Remedial Action Contemplated at the Site

Based on
Consideration
of Factors, is

of Req. ' o Req. Both
e T f Physical Location Regulated and Duration of Activity Relevant and
ype ot Fhysical Location Regulated|,  ¢i-0\ymstances of Site — Do they fit Req.’s for i
or Affected Appropriate?

variances, Waivers, Exemptions

* Type of Physical location, structure, facility
involved

* Use or Potential Use of Resource Involved

* Type of Structure or Facility
Regulated or Affected
* Requirement’s Consideration of
Use or Potential Use of Affected
Resource Requirement is Relevant and
4 ] Appropriate
Refine the Comparison Considering: Nature/Character of the Substances;
Characteristics of the Site; Circumstances of the Release; Proposed Response Action

If the requirements are not applicable, use the procedures outlined in the flowchart in Exhibit 1-7
and analyze them to determine whether they are relevant and appropriate to the particular
conditions at the site.

General Procedure for Determining if a Requirement is Relevant and Appropriate from

U.S. EPA, Interim Final CERCLA Compliance with Other Laws Manual, August 1988: A
particular requirement could be “relevant and appropriate” even if it is not “applicable.” The
basic considerations are whether the requirement (1) regulates or addresses problems or
situations sufficiently similar to those encountered at the CERCLA site (i.e., relevance), and
(2) is appropriate to the circumstances of the release or threatened release, such that its
use is well suited to the particular site. Determining whether a requirement is relevant and
appropriate is a site-specific exercise and must be based on best professional judgment. This
judgment is based on consideration of a number of factors, including the characteristics of
the remedial action, the hazardous substances present at the site, and the physical
circumstances of the site and of the release, as compared to the statutory or regulatory
requirement. All requirements found to be applicable or relevant and appropriate must be
complied with.

A requirement may be relevant but not appropriate for the specific site. Only those requirements
that are determined to be both relevant and appropriate must be complied with. A requirement
may be found relevant because it closely matches the site on some of the factors listed in Exhibit
1-7, but may not be appropriate because the site circumstances differ significantly on other key
factors.
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Apply Your Understanding

Endangered
species
foundin
Soil disturbing this area
activities during
remedy
implementation
could impactthe

entire site

This Photo by Unknown Author is licensed under CC BY-NC

This Photo by Unknown Author is licensed under CC BY-NC
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Given the Scenario above, answer the following questions.

Question 1. How should the Endangered Species Act be considered for this site?
A. Applicable

B. Relevant and Appropriate

C. TBC

D. Should not be considered

Question 2. That type of ARAR should the Endangered Species Act be identified as?
A. Chemical Specific

B. Location Specific
C. Action Specific
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CERCLA ARAR Waivers
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When Can CERCLA ARAR Waivers be
Invoked?

CERCLA Section 121(d) requires that on-site remedial actions
attain or waive ARARs upon completion

Any offsite activities must comply with all applicable laws and
regulations

The statutory requirements to achieve protectiveness cannot
be waived.

A waiver must be invoked for each ARAR that will not be
attained
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CERCLA Section 121(d) requires that on-site remedial actions attain or waive federal
environmental ARARs, or more stringent state environmental ARARs, upon completion of the
remedial action. These waivers apply only to meeting ARARs with respect to remedial actions
on-site; off-site activities must meet all requirements of applicable statutes and regulations.
The statutory requirements that remedies be protective of human health and the environment
cannot be waived.
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Documentation of Waivers

CERCLA Proposed Plan must provide a |
summary explanation of any proposed Q QQ
ARAR waiver ® ¢ @
This allows for the public to comment on | ﬂ
the waiver

The ROD must include the waiver invoked
and its justification

Public Comment Needed for
an ARAR Waiver

This Photo by Unknown Author is licensed under
CCBY-NC-ND
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ARARs identified in the ROD must be attained or waived (40 CFR 300.430(f)(1)(ii)(B)). The waiver
invoked and the justification for invoking the waiver must be included in the ROD (40 CFR
300.430(f)(5)(ii)(C)).

A situation may occur where a ROD has been signed, but it is later determined after several
years of remedy implementation that an ARAR waiver is justified. If a determination is made that
an ARAR waiver is justified after the ROD has been signed, a ROD amendment will be needed.
This will require a Proposed Plan to be issued so the public has the opportunity to comment on
the proposed waiver.

CERCLA ARARs Waivers

Interim Measures — not final Remedial Action

Compliance with ARAR Poses Greater Risk to Health
and the Environment

Compliance with the ARAR is Technically Impracticable

Remedy will Attain an Equivalent Standard of
Performance

Inconsistent Application of State Requirements
Fund Balancing — other sites pose worse threats

FEDERAL FACILITIES TRAINING 49
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§ 300.430(f)(1)(ii)(B).” states “On-site remedial actions selected in a ROD must attain those
ARARs that are identified at the time of ROD signature or provide grounds for invoking a waiver
under § 300.430(f)(1)(ii)(C).” An alternative that does not meet an ARAR under federal
environmental or state environmental or facility siting laws may be selected under the following
circumstances:

(1) The alternative is an interim measure and will become part of a total remedial action that
will attain the applicable or relevant and appropriate federal or state requirement;

(2) Compliance with the requirement will result in greater risk to human health and the
environment than other alternatives;

(3) Compliance with the requirement is technically impracticable from an engineering
perspective;

(4) The alternative will attain a standard of performance that is equivalent to that required
under the otherwise applicable standard, requirement, or limitation through use of another
method or approach;

(5) With respect to a state requirement, the state has not consistently applied, or
demonstrated the intention to consistently apply, the promulgated requirementin similar
circumstances at other remedial actions within the state; or

(6) For Fund-financed response actions only, an alternative that attains the ARAR will

not provide a balance between the need for protection of human health and the
environment at the site and the availability of Fund monies to respond to other sites

that may present a threat to human health and the environment.

Which waivers do you have experience with at your site?

A. Interim Measures

B. Greater Risk to Health and Environment

Group PO” C. TechnicalImpracticability

D. Equivalent Standard of Performance

E. Inconsistent Application of State Requirements

F. Fund Balancing (does not apply to Federal Facility Sites)
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Interim Measures

1 This waiver can apply when the
remedial action selected is only
part of a total remedial action
that will attain such level or
standard of control when
completed (CERCLA §
121(d)(4)(A))

FEDERAL FACILITIES TRAINING

Example:
Agroundwateralternative
for hydraulic containment
will not attain MCLs, but is
an interim measure that will
become part of a total
remedial action.

il

This waiver can apply when the remedial action selected is only part of a total remedial action that
will attain such level or standard of control when completed (CERCLA§121(d)(4)(A)). Also cited as
“The alternative is an interim measure and will become part of a total remedial action that will
attain the applicable or relevant and appropriate federal or state requirement”

(300.430(f)(2)(ii)(C)(1).

Greater Risk

I Compliance with such
requirement at the facility will
result in greater risk to human
health and the environment
than alternative options.
(CERCLA § 121(d)(4)(B))
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Example:
Conducting land disposal
requirements for waste
before placementin a
landfill unit would result in

greater risk to workers; thus,
the LDR requirements were
waived and materials were
treated after placement
within the unit.
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This waiver applies when compliance with such requirement at the facility will result in greater risk
to human health and the environment than alternative options. (CERCLA

§121(d)(4)(B).) Also cited as “Compliance with the requirement will result in greater risk to human
health and the environment than other alternatives” (300.430(f)(1)(ii)(C)(2).

This waiver is available for situations where compliance with an ARAR will cause greater risk to
human health and the environment than noncompliance. The more significant the risks, the
longer the duration, and the more irreversible the harm from compliance with an ARAR, the
more appropriate the use of this waiver.

Technical Impracticability

I Compliance with such

requirement is technically Example:
impracticable from an MCLs being waived in
engineering perspective. (CERCLA areas of highly-
§ 121(d)(4)(C)) contaminated,
= There are no existing nor innovative ; ;
technologiesthat canreliably attain the I.nac_ceSSIbIe pockets of
ARAR in question, or liquid waste along
= Attainmentwould beillogical orinfeasible fractures in deep
from an engineering perspective. bedrock
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This waiver applies when compliance with such requirement is technically impracticable from an
engineering perspective. (CERCLA §121(d)(4)(C).) Also cited as “Compliance with the
requirement is technically impracticable from an engineering perspective”
(300.430(f)(2)(ii)(C)(3).

The term “impracticable” implies an unfavorable balance of engineering feasibility and reliability.
The term “engineering perspective” used in the statute implies that cost, although a factor, is not
generally the major factor in the determination of technical impracticability. This waiver may be
used for cases where: (1) neither existing nor innovative technologies can reliably attain the ARAR
in question, or (2) attainment of the ARAR in question would be illogical or infeasible from an
engineering perspective.
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Equivalent Standard of Performance

The remedial action selected will attain a standard of performance
thatis equivalent to that required under the otherwise applicable
standard, requirement, criteria, or limitation through use of
another method or approach. (CERCLA §121(d)(4)(D))

Use of a particular design or operating standard is stipulated, but
equivalent or better remedial results could be achieved using an
alternative design or method of operation.
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This waiver applies when the remedial action selected will attain a standard of performance that
is equivalent to that required under the otherwise applicable standard, requirement, criteria, or
limitation through use of another method or approach. (CERCLA §121(d)(4)(D).) Also cited as “The
alternative will attain a standard of performance that is equivalent to that required under the
otherwise applicable standard, requirement, or limitation through use of another method or
approach” 300.430(f)(1)(ii)(C)(4).

This waiver may be used in situations where an ARAR stipulates use of a particular design or
operating standard, but equivalent or better remedial results could be achieved using an
alternative design or method of operation.
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Inconsistent Application of State
Requirements

With respect to a State standard, requirement, criteria, or
limitation, the State has not consistently applied (or demonstrated
the intention to consistently apply) the standard, requirement,
criteria, or limitation in similar circumstances for other remedial
actions within the State. (CERCLA §121(d)(4)(E))

Considers both National Priorities List (NPL) and non-NPL sites and
other cleanup regulations.
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This waiver applies when, with respect to a State standard, requirement, criteria, or limitation,
the State has not consistently applied (or demonstrated the intention to consistently apply) the
standard, requirement, criteria, or limitation in similar circumstances at other remedial actions
within the State. (CERCLA §121(d)(4)(E).) Also cited as” With respect to a state requirement, the
state has not consistently applied, or demonstrated the intention to consistently apply, the
promulgated requirement in similar circumstances at other remedial actions within the state”
300.430(f)(1)(ii)(C)(5).

This waiver may be invoked when evidence exists that demonstrates that a State standard has not
been or will not be consistently applied to other remedial sites within the State, including both
National Priorities List (NPL) and non-NPL sites.
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ARARs Post-ROD

FEDERAL FACILITIES TRAINING

“Freezing” ARARs in a ROD

! Newly promulgated requirements that would be

an ARAR must be evaluated to determine whether Example:
they must be met to ensure protectiveness New info indicates
achemicalcleanup
_! Tothe extent that the remedy remains protective, level is outside

the original ARARs remain "frozen” at the ROD CERCLA riskrange

- _ making it not
I Remedy must be modified if a new ARAR is needed protective
to be protective

= Explanation of Significant Differences
* ROD Amendment
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If a requirement that would be applicable or relevant and appropriate to the remedial action is
promulgated after the Record of Decision (ROD) is signed and the ARARs for the selected remedy
have already been established, the remedy will be evaluated in light of the new requirement to
ensure that the remedy is still protective. To the extent that the remedy remains protective in light
of any new information reflected in the requirement, the original ARARs remain "frozen” at the
ROD and nothing more needs to be done.
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However, if it is determined that the new requirement must be met in order for the remedy to be
protective, the remedy must be modified to attain the requirement through an Explanation of
Significant Differences (ESD) or ROD amendment.

For example, a new requirement for a chemical at a site may indicate, through new scientific
information on which it was based, that the cleanup level selected for the chemical corresponds

to a cancer risk of 1072 rather than 10'5, as originally thought. The original remedy would have to
be reevaluated taking into account the new requirement because it may no longer be protective.
(see EPA’s Overview of ARARs Fact Sheet, 1989)

ARARs and Five-Year Reviews

The following should be evaluated during the technical
assessment:

Whether changes in standards identified as ARARs, newly
promulgated standards, and/or changesin TBCs could call
into question the protectiveness of the remedy.

Include additional information about existing ARARs, newly
promulgated standards, and/or changesin TBCs that do not affect
protectiveness
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Five-year reviews (FYRs) generally are required by CERCLA or program policy when hazardous
substances remain on site above levels that permit unlimited use and unrestricted exposure. Five-
year reviews provide an opportunity to evaluate the implementation and performance of a
remedy to determine whether it remains protective of human health and the environment. At
federal facility NPL sites, five-year reviews are performed by the lead agency. The technical
assessment of a five-year review addresses the following questions:

* |s the remedy functioning as intended by the decisiondocuments?

* Arethe exposure assumptions, toxicity data, cleanup levels, and remedial action

objectives (RAOs) used at the time of the remedy selection stillvalid?

* This includes evaluating changes in ARARs and/or TBCs that could affect
protectiveness and any additional ARAR/TBC information that do not affect
protectiveness

* Has any other information come to light that could call into question the
protectiveness of the remedy?
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"
Documenting ARARs ARARs identification and
analysis
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Contact Information

» Emerald Laija, FFRRO » Elizabeth Lukens, EPA R3
202-564-2724 202-564-7084
Laija.emerald@epa.gov Lukens.Elizabeth@epa.gov
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