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PCB PENALTY POLICY - 

.- 

INTRODUCTION 

' In 1980, the Environmental Protection Agency (EPA) issued interim guidance for the 
determination of penaltics for violations of the Polychlorinated Biphenyls (PCB) rulg That 
interim policy was published in the Federal Register on September 10, 1980, with a statement 
that the Agency would review iu aperiencc with the policy before issuing a h a l  penalty policy. 

Since developing the 1980 interim guidance, numerous PCB regulations have been 
promulgated, including but not limited to regulations for use in closed and controlled waste 
manufacturing procases various usc authorizations, indidental generation, regulations to ad* 
fires invoking PCB ek t r id  quipment, and the wtifrcation and maaifcsting of PCB waste 
activitics. Amendmenu, interpretations and revisions to the interim guidance have also been 
developed. This reviud penalty policy is intended to imorporate the enforcement-related 
provisions of all PCB rules and policy rcvisiim to date, including the Noti6cation and 
Manifesting Rule, and all future applicable rules. 

The purpose of this PCB Penalty Policy is to errrurc that pedtka for violations of the 
various PCB regulations arc fair, uniform, and consistent, and that pasons will be deterred from 
committing PCB violations. Thb policy is @mediately applicable and wiU be uscd to calculate 
penaltics in all administrative actions conaming PCBs issued after the date of this wliq, 
repardlas of the date of the violation 

?HdL 

E W A  IF* 
This policy impkments a rystem for determining penaltics in administrative civil actions 

brought punuant to Stction 16 of the Tadc Substanca Control Act ('lX.4). Penalties are 
determined in two stager: (1) determination of a "gravity b&ud penalty" (GBP), and (2) 
adjustments to tbc gravity b a d  penalty. 

To deramme * thc grrnritp bmed penalty, the fouowing facton affstine a violation's gravity 
arc c o n s i ~  

0 the haturc' of the violation, . 
0 

0 

the "czkat' of potential or actual environmental harm born a given violation, and 

the "circumuanas of the violation 
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These facton Ge incorporated in a matrix which allows determination of the appropriate 
proposed GBP. . 

penalty amount may bc made in consideration of these other facto- either before 
a civil administrative complaint, or during settlement negotiations 

Once the GBP has been determined upward or dorwnward adjwtments to the proposed 
OC 

0 Culpabfity. 
0 history of such violatiom, 
0 ability to pay, 

0 other matten as justice may quire, such a? environmentally beneficial 
J O  ability to continue io businus, and 

expendituru 

'ISCAuastrictlia 
or bowing for it t o w  violation of 

and there is no rcquinment that a violator's conduct be 
or its implementing regulations. The 

existence of a violation is to be determined Without consideration of the particular culpability 
of a violator, this factor is to be considered only au an adjustment to thc GBP. The initial GBP 
may increase, dccnase, or remain the same when considering the violator's culpability as an 
adjustment to the proposed penalty. 

Pedtiea 

The PCB regulations include a ban on the manufacture, prcccssing, and distribution in 
commerce of PCBs, as well as requirements for proper use. storage, disposal rccordkceping, and 
markink EPA has ~ r a l  enforcement options availabk for dealing with FCE Rule violations. 
For mimr violatiom, EPA's Regional o f f i  Win havc thc diccrctroa to bsue a Notice of 

. Noammpliancc In many casq EPA will hue civil administrative complaints, using this policy 
to calculate the appropriate civil penalty. In addition, Section 17 (a) of ECA, 15 U.S.C Sec. 
2616(a), authorizes Fcderal dirtria courts to issue injunctive relief to ratrain violations of TSCA 
or the PCB rulu Fmally, in some instanca EPA may seek crimiaal sanctions, in acmrdancc 
with Section 1qb)  of TXA. 15 U S C  Sec 2615(b), for knowing or dlfd violations of TSCA 
or the PCB rules 

PoLIa 

Chemld a8td N8tuc Os the Reg.htiOU 

The PCB regulations redm the chance that additional PCBs will enta the environmenL 
and limit the harm to health and the environment when entry docs OCN. Therefore, these 
regdatiom are cbcmid conrrd rcgulatiottq as dc6ncd by tbc 'ISCA civil P d t y  Policy. The 
dctinitions of the "extentm and "circumstancu' categoria below rcfkct the chemical control 
n a m  of t h a e  violatiom. 
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Extent 

L 

The greater the quantity of PC5s there is in a violation, the greater the degree and 
likelihood of harm from the conduct or activity violating the PCB rules. Therefore, the amouno. 
of PCB h i v e d  in a spa56cviolation will cktammc ' whether the Major, Sigmkank or Mina 
extent category is used in Buerring a penalty baud on the GBP Ma& Sine the conantratiou 
of the PCBs inmhzd in a violation will also affect the potential for harm, this factor must also 
be considered in determining which extent category is applicable 

1 1. Am0E.t of MatcrLpI hvolved 

' For the purpose of this policy, violatiol~ of the PCB ruks fall into two broad categories: 
non-disposal violations and disposal violatiom Nmdbposal violatioar include, but arc not 
Limited to. unauthorized use, failure to mark the acceJs to PCB Transformers, failure to keep 
records, failure to provide adequate curbing at FCB storage areas, manufacturing PCBs without 
an exemption, and similar actions where the violator pcascsscs PCBs that have llot cscapcd into 
the environment Disposal ViolatiOre occur when PCBs arc disposed of in a manna not 
permitted by the PCB regulatioru Exampla of such violatiom include, but are not limited to, 
the immediate releasc of PCBs from leah or spills, or delayed rckaw, such as when now 
t&g PCB Equipment is improperly dispcscd of in a no11-lSC4 h d m L  Because the degree 
of h a m  or potential harm b generally different for & p a l  and nondisposal violations, separate 
categories of extent arc assigned, (u described below. 

L Extent for Noa-Dtspod VIohtlou 

The regulations pertaining to nondkposal requirements such (u use, storage, and 
manifesting of PCBs and PCB I t e m  reduce the potential for harm, help the Agency determine 
compliance. and track the movement of PCBs from usc to &pasaL For cxampk, a major use 
of PcBsis  in elearical transfonnm The wnditiom for wing transformers, such as inspection, 
keeping rccorcls of inspcaiOn, marking, and noti6cation of fire response personnel and adjacent 
building ownen, d u c r  the liuihood of improper &paal, minbnk the potential harm from 
Gru, and help the Agcncy determine a user's compliance Si@, the conditions for storing 
PCB liquids, PCB &la such a$ trmsfomrs and capacitors, and PCBcontaminated soil, 
concrete, and dcbrir bclp tbe Asary dcrcnnuK ' wmpliaRcc and reduce the iikclibood that PCB 
will acape into the cwiroawnL Compliance with the mti6sation and manifesting requirements 
alroscrvcsthae~&% 

The only veeptnbk aknatiw to wmpliaaee with thc mndkpcd requiremenu of the 
Acmrdingiy, a fair p~nalty for viotating the nonaposal 

This should 
k ~ n h  FCB r u k ~  is lawfui dispom~ 

rcquircmcnts can be bsstd on the +' pmvih adequate incentive to wrnp-$r&ZcLnts. 

Io casea imolving non- violatiom, thc Agcocr will calculsct the penalty wing 
9' wd~~ori fuaavai lablc ,othauniuolmc8nmthM~dasdgMthepcnal tyschuae  For 

.&ea example, if FCB liquid b imported or manufacturtd, the penalty will be based on the d g h t  of 
liquid. If PCBs unlawfully appear in a product, the pcnaltywiu be based on the weight of the - 

. 
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produd, as adjusted for concentration. If weight is unavailabk. other units may be 
as the quantity Ot $Sgallon drums that the total production of the product would fill. 

such 

The following table idcntiks the quantitia of PCBs that define the Minor, Signi6canL 
and Major extent categoria The hsr set thc u p p  limit of the Minor extent category 
at 1- kilograms (220 galkm) of PCB liquid, baause it b approximately the amount contained 
in the average tramforma. It should be noted that the 

Alternate measures include gallons for liquid, and 55-gallon drums 
for solids. 

Large Capaciton 

55-gdon drum (solids) 

50 

1s 

Drained Tramformen 5 

.- 

.. 



. ', 

2.' 

3. 

4t 

5 

M4or Extent, Non-Disposal Vlolntlou 

e Unit Amount More Thaq 

kilograms 6,000 

gallons 1,100 

h g e  Capacitors 250 

55-gallon drums (solids) 75 

Drained Transformers 25 

b Extent for Dispospl Vlo lat io~  

Improper disposal of PCB generally prcsenu a greater risk of harm to human health and 
the environment than nondisposal violations. Also. it is usually more npensive%n a per-gallon 
basis to clean an area contaminated by PCB, and to dispose of the contaminated materials, than 
it is to incinerate the liquid alonc Penaltia for such disposal violations arc bascd on the 

of cleanup and dispod of the matexiah contaminated by pc& v 
For example, fr& spilb onto mn-porous surfaca such as metal or tile can often be 

decontaminated by rinsing and washing. The cost of such decontamination, including the need 
to take wipe sampla for verification, is the basi of the Minor disposal category for non-porous 
surfaces. Spilb onto porous surfacs such as concrete, often result in contamination to some 
deplh. depending on many factors such iu porosity, the rate of spillage, and the type of PCB 
liquid. For the purpo~c of determining extent, the Agency arrivcd at a disposal a x t  estimate 
bascd on a nominal depth of contamination of oneeighth inch of concrete, c o m t e  being the 
most common porous surface involved. Thc cost of removing the concrete, raking wipe samples 
for veri6cation, disposing of thc contaminated material, and encapsulating thc area is the bask 
of the Minor extent category for porous surfeca. 

For roJ the Agency bass its cost ~timate on a spill onto relatively 1-1 ground with 
a nominal depth of removal o[ IO inches to obtain sufficient decontamination. This should cover 
spills on a range of soib born clays to sands. The square footage assigned for spills ontp soil 
reflects the opptadmnte a t  of removal and disposaL 

where the contamination b measured in cubic f- the extent quantity is b , i d  on the 
cost of incinerating contaminated soil and concrete The Agency has used available data and 
experience suggesting that a gallon of PCB liquid could contaminate about 2 dnum of soil or 
concrete, which have a known average a t  of disposaL while actual costs may in some cases 
be less, particularly if the material b l a s  dense than soil or b suitable for land6lling, the costs 
auumed in this policy am. generally applicabk and should pmvidc adequate incentive for 
compliaace 
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'Iherc arc, of k u w  possible disposal violations that do not cornlate exactly to the 
quantities listed below, such as landfilling or surface disposal of PCB Large Capacitors or PCB 
Transformers. In Cuch casu, it is presumed that improper disposal will ultimately result in 
leakage and environmental contamination. In the m n t  that equipment containing PCBs is 
improperly disposed, the violator should be penalized on the basis of the amount of PCB 
contained in the equipmenk regardless of whether the PCB was leaking at the time of discovery. 
Penalties for improper disposal of drained PCB Transformers can be reasonably assessed using 
the approximate cubic footage of the transformer. Penalties for improper abandonment of PCB- 
contaminated pipeline could be assQscd by calculating the square footage of the interior surfacc 
This should provide adequate incentive to comply with the disposal requirements for PCB and 
PCBantaining equipment and materials. 

It should be noted that -the sourcc kilogmm or g d o m  will be used to 
determine the extent for disposal violatiom. Square and cubic footage, which arc based on 
gallons as described ia the prccutiig paragraphs, arc to be racd whcn the Hogram or gallons 
munlnown. 

mil &lount Lcss Than 

kilograms 25 

gallons 5 

ClLR 60 (au matcrialr) - 
Slplnaut Exteat, Dlrposll Vlohtlou 

Ynit Amount - 25 to 125 

@f= 5 t o 2 5  

sq. ff 625 to 3.125 (non-pornus surface) 
60 to 300 (soil) ' 

20 to 100 (porous surface) 

60 to 3uJ (au material) 
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Malor Extent, Disposal Vlolntfou 

Unit Amount More Than 

LilOgianU 125 

gallons 25 
. .  

Sq. a 3,125 (non-porous surface) 
m (soil)' 
loo @orolo Surface) 

. .  
. .  

c u  a. 300 ( a ~  materials) 

For both disposal and non-disposal violations, the Agency has structured the extent 
portion of the penalty policy to approximate the msts of dirposal and cleanup and to remove any 
economic incentiva to violate the rula. The violator will not only pay a -for violationr, + 
the violator will a h  pay any Mtional costs & tomme- 

The Agcocy notes that thc aat-based extent figura for disposal and non-disposal 
violations exclude some as& such as transporting ruponsc penonml and contaminated 
materia& and do not account for potential variations in spill scenarios that cause greater or 
lesser actual costs of cleanup. Also, actual msts may increase or dccrrasc during the time this 
policy is in effect Howmr, the objective of the policy is not to atimate actual msrs for a 
specific case, but to provide a sumcient and nasonabk bash for caiculating penalties that will 
encourage compliance with the PCB rula The Agency belims that thc quantities selected for 
each extent category accomplish this objective 

2. c0mvrrtl.g Volme to Weight 

For amvutm ' g volume to weighs the Agency ~SSUMI the average density of PCB liquid 
to be appmimatdy 12 Ibr pr gmUos If the actual density of the fluid inwkd in a violation 
is known, then the actual deariry should be used, 

3. BcepthstoEateatCatcgoq 

into Watq. Spilb into water create a substantial risk of human exposure, either 
directty from the water, or through the food chain. Abo, since it h virtudy i m p i b l e  to 
remove all PCBa from surface or ground water once a spill occurs, ewironmental harm is 
asured. Therefore, whcrc any improper disposal results in the contamination of surface or 
p u n d  water, or any conduits kadmg to same, such BS drabs, d i t c h ,  and  IS, the extent will 
atways be cornided Major, r e g a r h  o l  the amount and ewceatratioo. 

. .  
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Soills into Food and Feed. Spills into food and feed, if not quickly detected. will r g d t  
in human crposurr Even if the problem is detected before humans (or '&ma&) eat the 
contaminated f0od.h is Iikely that the a t  of finding and destroying the contaminated products 
will be high. Where any improper disposal results in the contamination of food or f+ such 
as spills onto vegetable gardens, pasturu, or food storage arcas, the artcnt is ahmp Mapr. 

4. Concenmtion Adfmstmentr 

The Agency rec0g iz .u  that the concentration of PCBa is rekvant to the potential or 
actual harm from violating the PCB rcgulatiom Obviously, a spill of high concentration P a  
p u ~  more contaminants into the emironmcnt than a spill of low concentration PcBs. 
Nonetheless, because PCBs can be toxic at very low concentratiolu a spill of a large amount of 
low concentration PCB material could cause widespread harm. Thus, a system that would reduce 
the total weight of PCB material involved in a spa  in direct proportion to the concentration of 
that material would severely undermine the regulatory scheme, and rsult  in penalties that may 
not reflect the harm or deter improper dspoJaL 

To determine the extent of probable damage for a particular violation, the total amamt 
of PCB material involved in an incidcdt should be nduad by the foIbpring percentages 4 

Concentration laum) 

1) 0 - 49 M 
2) 5 0 - 4 9 9  30 
3) 500 or abovc None 

Beduction of Amount 196) (d -41 a m w ) ~ +  & 
RB n r r r W A l  inw/uu! 

5. pceptiou to Co.anmtlon Adjutmen1 cplnlntlon 

The concentration adjustment facton arc not used in the fouoWing circumstanca: 
- 

DuDened u s  The LLIC of waste oil that contains dctcctabk concentratioru of PCBS for heat 
rccwcy in wnconfonniag boilerr, or as a coating, or dust control agent, which is 
prohibited by 40 CF.R sacti00 761Wd). is one Situation where the conantration reduction 
would not e. The Aecocy chosc to prohibit these us4 wbenmr of 
PCBs an present kcaw any Nch use of PCBa b likely to result in widespread environmental 
and health damage 'Ihw, allowing any reduction of the amount of PCBs UJed by virtue of low 
concentration would be contrary to the regulatory rchcmc 

Failure to T at The coaanaation reduction W not apply when the violation is the failure 
to tu1 liquid wben req\lired. such aa thc contents of a heat transfer system that has contained 
PCBs (40 CFJL Section 76130(d)(l)). In such tau, the risk u that the fluid may contain a 
high concentration of PCB. and that this material arill continue to be uscd Thesc peMnr 
should not obtain a fortuitous benefit when the liquid is finally tested aad found to be of some 
lowcr concentration. 

, 
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&ma& for Soli& The concentration adjustment shall not be used when the PCB 
material is mcawrcd by a measure for solids other than w i g h t  These alternative measures, 
which include square footage, cubic footage, capacitors, drums, or drained transformers. wrc 
chosen to establish cconoaic incentives for proper disposal The cost of disposal of such 
materials is not dependent on their concentration of PcBr Acmrdingiy, to allow adjustments 
for lower concentration might remove the cconomic inccntivcs to dispose of t h e  materib 

Diutiocl. The conccntrakn adjustment does not apply where the PCBs have been diluted in 
violation of the PCB rules. 

ChSlEStnnCU 

properly. 

The other variable for determining a penalty h m  the GBP Matrix is the circumstance 
of the violation, which reflccts its probability of causing harm ta human health or tb &a? 
environment The circumstances are ranked high, medium, and low. Each of t h e  ranges in 
tum has two different lm4 for a total of six kvcb of circumstance, as shown on the GBP 
Matrix below. All violations of the PCB regulations fall into one of the Circumstance categories 
identified in this policy. 

CRAWTY BASED PENALn MATRIX 

c i t a n c e s  Extent of Potential Damage 
(probability of damages) 

A -  Major BSigni6cant C-Miaor 
ma mnge 
Lcvell $25,000 $17,000 t 5,000 
k l 2  a000 3,000 
M d l u n  Ruge 
L m l 3  15.000 10,000 lJ00 
M 4  10,000 6000 1.000 
IAm Rutc 
- 5  5,000 3.000 m 
- 6  5000 lz00 200 
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2 )  , 

3) 

4). 

5)  

Major disped- This includes any signi6cant uacontrokd discharge of FCBs, such as any 
leakage or spills from a storage container or PCB Item failure to contain contaminated 
water from a tirerelated incident, or any other disposal of PCBa or PCB Items in a 
m a n n u  that is not authorized by the PCB rcgulatiom, including unauthorized cxpon 
Failure to comply with the conditions of a TSCA a p p d  for PCB disposal or alternative 
treatment, other than recordleeping, also constitutes a Iml 1 violation. 

Manufacturing PCBs without an exemption or in violation of any condition of an 
exemption, including unauthorized import. 

Unauthorized incidental generation of PCBs. 

Major manifesting. Failure to no* P A ;  for commercial storen, submitting false 
information upon application or operating without an approval or in violation of approval 
conditions; and failure to manifest or major manifesting erron 

Refusal to pcrmit entry of an EPA inspcaor, in violation of 'ISCA Seaion 15. The 
proposed penalty will be Major, level 1 when the Agenq has m u  to belim that 
PCBs existed at the time of refusal and that PCB violatiom could have disappeared 
between the time of refusal and inspection. A level 1, SigniEcant or Miwr extcnt may 
be appropriate if mitigating information is subsequently provided showing that the amount 
of PCBs p e n t  at the time of refusal warrants the reduction of ~ t t n ~  The penalty for 
r e W  will only be applied when the statutory requirements of Scction 11 of Tscq 15 
U.S.C Section 2.610 haw teen met, which arc  

a j  presentation of proper crcd~nw 
b) 
c) 
d) 

written wtia to owner, operator, or agent in charge showing scope of inspection; 
i n s m a  attempted tote commeaccd and completed with rearonable promptness; 
inspection attempted to be conducted at ressonabk timu (daylight business 
bow), with rearonabk limits, and in a reasonable manncr. 

1) 

2) 

without an &emption or in violation of any condition of an exemption. 

Distribution in commerce of PCBO withoui an exemption or in violation of any mndition 
of an cxemptioa 

Major llst Unauthorized use of PCBS or using PCBa in violation of any condition of 
authorizatioa Examples of such violatiom include, but arc not limited &x 

a. 

3) 
. 

Failure to register PCB Transformers with the local Em jurisdiction or the building 

: 
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ownen %thin the required time. 

Sto,'e of combustible organic solvents or other combustibk liquids in or near 
the transformer area. 

Failure to report a tire-related incidenL 

Failure to inspect PCB Transformers or to keep rcmrds of such inspections. 

b. 

c 

6 

Major marking. A major marking violation is a situation where there is no indication to 
, someone unfamiliar with PCBs that PCBs arc present, such rn failure to label the access 

to a PCB Transformer or failure to label the transformer. 

Major storage A major storage violation means a situation where a significant portion 
of spilled material would not be contained in the m n t  of an accident, or where PCBs 
could be exposed to precipitation or overland flow of water. Exampks of such situations 
are storage in areas with no roof; no curbing, curbii  that is pcrvious to P a  or 
curbing that d c u  not meet the volume or heigt  requircmmts; nonant inwus or no 
flooring, unua~ed floor drains, or flooring that is pervious to p c ~ a  

4) 

5 )  

1-1 
L m l  thrtc: 

1) 

- 
Major recordkeeping. No records, or major recordkeeping violations, at disposal facilities, 
including incinerators, high efficiency or industrial boilcrr, landfills and other approved 
alternate disposal facilities. No records, or major recordkeeping violations, by transporters 
or commercial storen. Major recordLeeping violatiotn would include failure to keep 
records or substantial discrepancies in records on dispoeal proca,  operating parameten, 
landfill disposal locatiom, or dispcsal quantities or dam or incornpkte records on the 
receipt, inventory, or disposition of waste by commefcial storns. 

Minor &pad. An a a m p k  of a minor disposal Violation is a leak in which a PCB 
Aniclc has PCSI on any portionof its c x t d  surface, but the PCBB did not run off the 
Surface 

Sigdkut  mnuifcating. 'Ibis includes failure to prepare 01 submit an annual report or 

2) 

3) 
mearPtion+ 

LpEl four. 

1) Miaor usc violationr. Thew include the following: 

a Failure to provide compkte transforma ~&~tration, but thc fire department or 
adjacent building ownen are aware of the transformer kcatiom 
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b. Failunto rcmwc combustible materials other than organic solvents or other 
combustible liquids. .. 

c Failun to conduct all required visual inspections, but where a sipticant 
percentage was conducted. 

Incomplete records of PCB Transformer inspections such as omitting the 
inspector's name, or omitting the spec& location of the leak on the transformer. 

Miaor storage Examples of thcse violations arc small cracb in an otherwise impenious 
floor or curbing, and failure to conduct all required visual inspections, but where a 
significant percentage was conducted. Storage of PCBs in exc~s of 1 year, including 
failure to date PCB Items placed in storage 

Significant rccordkqing. No rmrds, or major rccordkeeping violations, by persons who 
manufacture, process, or use PCBs. except commercial storcrs, transporten. and disposers. 
Major rccordkeeping violations would include the absence of data on FCB Transformerg 
or the absence of r m r d r  on any transfer of PCBs bum the site 

d 

1) Minor marking violatiom. These arc situations in which some quiremen& of the rule 
have not been follcwd, but there is sufScicnt indication that PCBa arc present and the 
PCB Items can be identified. 

Level six: 

1) Minor -*ping and manifesting. EQmpks of such violatiom are the occasional 
6miYion of minor data due to clerical error, or partidly mbsig rccords where the person 
raponsibk can substantiate the comct rccordr upon request. 

Failure to label small capacitors, fluonscent light ballasts, or large low voltage capacitors 
with a "no FCBs' law 81 required by 40 CF.R. Seaion 761.40(gj 

2) 

PENALTY ASSeSSMENT FO R M U L  TmLE WOL4llONS 

When to Assess Mnltiplc Vlohtiou 
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In s h o e  pcnaltia wWbe assessed as follow 

o One munt for each violation of the regulations, regardless of categories. For example, 
if a PCB Transformer is not marked, and the means of access is not marked, then there 
are two violations and hwo counts. 

One count for each location that presents a separate and dbtiaa risk PCBs are in 
separate locations when they are in separate buildings or separate rooms. In large rooms, 
or outside, they arc separate when t h y  arc at h t  100 feet h m  any other PCBS. The 
EPA inspector shall determine whether a particular location b separate based on the 
abovc, and may consider other factors rclcvant to the risk assoCiated with the violation 

0 

1 andlocation. 

LInlltp om Multiple Violations 

Some act, of compliance arc compktely d e p d e n t  on otha acts, such as keeping rccords 
of transformer inspections. Thug the lack of inspections wil l  notmalty result in the lack of 
records of inspection. In such casu, only one violation should be chargtd namely, failure to 
hpca. 

Other acta of compliance affect a number of separate kcatiom within a facility. For 
example, it takes a single act of compliance to register PCB Transformers with the fire 
department or adjacent building ownen regardless of the number of tramformer locations. 
Thug failure to register with the 6rc department is a single violative au pa facility, a, is the 
failure to register with an adjacent building owner. 

Further, the Agenq has determined that limits are appropriate for ayasing penalties for 

A scparate count shsll be charged for cad! qUartaty impeaiOa or record of insptction 
&sed, with the Wtatioa of anrcying up to 4.mirred inspections or 525O,oOO, whichever 
is las. 

violations of some periodk quiremen& a, f o h  

o 

ASSESSING PENAL- FO R C O " U T G  OR REPEAT VIOLATIONS 

Under Section 16 of TscA the Agency hsr the dbaetion to ascss civil penalties up to 
f25.000 per violation, with each day that a violation continued constituting a separate violation. 
-meat of such pa-day pcnaltia is reserved for rcpcatcd acts, or acts that prescnt 
considerable risk or berm. such as where ~omeone improperly &pa of PCBs on more than 
one occasioh or when somame iUegaUy imports FCBs on separate occasions. Each day of such 
violations is significant and warrants a separate pedty. 

. 

. 
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On the other hand, under the perday principle, someone who storu an intact, 240. 

gallon PCB Transfo-mer improperly for 30 days could be liable for $390,000. an excessive pendty 
in the absence of aggravating facton such as a history of violations or a risky storage 
environmenL In such a casc, the Agency would usually not asse~s penalties for each day of 
violation 

The Agency calculates penalties for continuing and repeat violations two Merent wap, 
either by combining the total quantity of PCBS imoM during the period of the violation. or 
by multiplying the GBP by the number of days the violation occurred. To calculate the penalty 
using the former method, the Agency has dmlopcd the "proportional penalty calculation," A 
whereby the penalty is proportional to the amount of material inv0M multiplied by the duration 
of the violation. subject to the limitation of t25,OoO per day per violatioh This method is usually 
rcservcd for continuing violations, and is explained in detail in appendix B. Using the latter =, 
metbod, the penalties arc often larger than when proportional penalties are used The Agency 
rcsems the discretion to assar, penalties using the latter method for repeated acts of violation, 
or when the circumstances, taking into consideration the scriousnar of the violation or thc 
scverity of potential or actual environmental harm. warrant such penaltiu. 

when the proportional penalty calculation yiclds mofc than $25,000 per day for any one 
violation, the penalty should be $25,000 pa day for that violation, the maximum allowxi by 
s ta tue  The proportional penalty should bc used in the same way as any other penalty d e r k d  
from the GBP Mawk it%, the per-day penalty should be entend on line 1 of the TSCA Civil 
Penalty Assessment Worksheet (see appendix C). Regiolrr should w the proportional penalty 
calculation iu opposed to one day assessments for th0Je violations where it can be documented 
that violations arc continuing such iu fdum to clean up after improper disposal of PCB For 
violations that have not been corrrcted by the time of reinspaxion, €PA may either use the 
proportional penalty calculation or BSS~JS penalties on a pcrday basis. Note that the 

. proportional penalty method d o a  not always result in smaller penaltics than the per-day method. 
For largramounts of pCB4 it may be higher than a straight perday multiplication of the GBP. 

ADJumc THE C R A W  B A S D  PENALTY 

The GBP rdkctr thc Scmusnat of the violation's threat to health and the environment. 
TSCA ab0 rcquira the Agauy to consider certain other facton in -ing the violator's 
conduct. Thoe M culpability, hbtoy of similar violatious, and ability to pay and to continue 
in businas In addition, thc Act authoriza the Age- to use discretion in considering "other 
facton as justice may require.* Undet lhis k t  authorization, additional faaon arc considered 
and balanced: attitude; voluntary disdosurr; the c a t  of tbe violation to the government; the 
cmnomk benefits reccivcd by the violator due to his n o n a m p l h c q  and the environmentally 
beneficial measura that a violator may perform in exchange for a reduction in penalty (stc 
Settlement with Conditions). There facton are considered as folbws. 

-1 
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n e  w principal criteria for assessing culpability are (a) the violator's knowledge of the 
particular requircment and (b) the degree of the violator's control ovcr the violative condition. 

(a) The violator's knowledn~ The lack of knowledge of a particular rcquirement does 
not necessacily reduce culpability, since the Agency has no intention of encouraging ignorance 
of the PCB rula. The test will be whether the violator knew or should have known of the 
relevant requirement or the possible dangen of his actions. As a general matter, any electric 
utility, and any company with PCB,  is deemed to have knowledge of all aspects of TSCA and 
the PCB regulations. Furthermore, a duc t ion  in the penalty b a d  on lack of knowledge can 
only occur when a reasonably prudent and responsible person would not have know0 that the 
conduct was dangerous or in violation of TScA or the PCB regulations. 

(b) pcem of cdntrol m r  the viola% The Agency nptctr PCBs to be handled 
prudently and that all reasonable measures wil l  be taken to ensure compliance with the 
regulations. The Agency also expects that, when violatiom an disconred, the pemns 
responsible for the facility or location will immediately take all ncayary steps to come into 
compliance Neverthelcs, there may be situations where thc violator is 1- than fuUy 
responsible for the violation's cccumence For exampk. another person or company may hsvc 
had some rok in creating the violative condition and must therefore share the rcsponsibility. 
Siarly,  a discharge of PCBs into the environment can OCNI accidentally, m n  though the 
violator took prudent measures to avoid it. Such situations might warrant a reduction of 
penalties. 

Three kvek of culpability have been mi@ for.calculating penalties, as follows: 

k v e l  I: The violation wea willful Adjust the GBP upward by 25 percent. 

L m l  II: The violator had (or should have had) kmwkdgc p~ controt No 
adjustment to GBP. 

c Levelm: The violator lactcd suRicicat ol thc potential hazard 
created by his or anotbds conduct, aad ab0 lacked control over 
the situation to p m t  cccumncc of the Vidation, The violator's 
conduct w a ~  reawnably pnrdent and responsibk Adjust the GBP 
-byypaccnt 

w q  Of W O ?  WOhUOM 
2s n 

The GBP Matrix is dai@ to apply to offenden where a violator has 
demonstrated a history of "prior such' violations as stated in T?XA, thc penalty wiU be adjusted 
upward to incresse his motivation to comply. Also. repeat violaton am penalized more severely 
because additional enforcement TCSOUKU arc spent on the same violator. 

. .  . 
. .  
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The Agency's policy is to consider only prior violations of TSCA or its rules, evcn though 
a violator could haw,a history of violations of other EPA statutes. or r c d a l  statutes in general 
(e.g., OSHA, CPSC). Congress did not exprasty' state that it wanted the Agency to go beyond 
TSCA Seaion 15 prohibited acts in determining violation history. 

The following considerations apply when naluating a history of "prior such" violations: 

(a) In order to constitute a prior violation, the prior violation must have resulted in: 
a final ordeG either as a result of an uncontested complain& or as a result of a contested 
complaint which is finally rrsolvcd against the violator; a consea Q&, resolving a contested or 
uncgntested complaint by the execution of a consent agreement; or the payment of a civil penalty 
by the alleged violator in response to the complain& whether or not the violator admits to the 
allegations of the complaint 

Violations litigated in the Federal courg under the Act's imminent hazard (Section 7). 
specific enforcement and seizure (Section 17, and criminal (Section l q b ) )  provisions, an part 
of a violator's "history" for penalty assessment purposa. as are violations for which civil penaltiu 
have been previously assessed However, a now of ngacompliancc doa not constitute a prior 
violation for the purposer of penalty ayasment, since no opportunity has been given to mntut  
the notice 

(b) To be considered a "prior such" violation, the violation must have occuned within F~0c.r 
five yean of the pnsent violation This 6ve-m period begins on thc date of a final order. c$ 
consent order, or payment of a civil penalty. 

(c) GeneraIly, companies with multiple atablirhments arc considered as one when 
determining history. If one establishment of a company commits a TSCA violation, it counts a.9 
history when another establishment of the samc company, anywhere in thc.couny, commits 
another TSCA violation. In most casu of violations by wholiy- or p a d y d  subsidiaries, the 
history of the parent corporation shall apply to its subsidiariu, and the subsidiaria to the paren& 
particularly when the parent hss a maprity share of ownmhip The a a p t i o n  would be where 
two companies are held by tbe same parent corporatioa The companied may not nacsaniy 
affect each other's histofy if they are in substantially different lina of business, and thq are 
substantidy independent of one another in their manageamt, and in thc functioning of their 
Boards of DimXom 

(d) If& "prior nrh'violation is of a-ed TSCA pmvbiin or regulation, 
then the d t v  rhwld be utnvardb adirnted 25 a r a n t  for a h t  rcarition and 50 Dercent for 
a sccond'ccpethoo of the ViblatMd. 
-the pcnaly should be~upwndy adjusted by 50 p a a n t  for the first 
repetition and ~ C I I  percent for the sannd repUitioa 

the 'pridt such' violation m br any . .  

Ulty to Continme ln Bulncsr 

Normally, EPA will not seek a civil penalty that cxcxub the violatofs ability to pay an4 
therefore, to continue in b u s h  The agency will BYUM that the cupondent has the ability 

Q $ b n p + r ' ; *  .C e&+ + - 



to time tbcmmplaint is issued if information concerning the alleged violator's ability 
to pay is not readily.dable The respondent will be notitied in the civil complaint of its right 
under the statute to a consideration of its ability to continue in bush Any alleged violator 
can raise the issue of its ability to pay and to mntinue in b u s h  in its answer to &e civii 
complaint, or during the course of settlement negotiations. 

at 

I If an alleged violator raises the inability to pay ac a defense in its answer, or in the course 
of settlement negotiations, it shall prcscnt sufEcknt clocumatation to permit the Agency to 
establish such inabitity. Appropriate documenrs will include the foUowing, as the Agency may 
rquesc and will be presented in the form used by the respondent in its ordinary course of 
businas. 

1. 
2 
3. 
4. 
5. 
6 
1. 

9. 
a 

Tax retums; 
Balance sheets; 
Income statements; 
Statements of changu in financial position; 
Statements of operations; 
Retaincd carnine statements; 
~ o a n  applications, financing agreemen&, security a p e m e n u ;  
Annual and quarterly repom to shareholden and the SEC, including 10 K rcpom; 
Busincss services reports, such 8s Compmc Dun and Bradstreet, or Value Line 

Such records are to be provided to the Agency at the respondent's ape= and must 
conform to generally recognized accounting proadurea The A g m q  rcscrvc5 the right to 
r q u d ,  obtain, and rcView all underlying and supporting financial documents that form the basis 
of these rtcords to verify their accuracy. If the alkged violator faib to provide the ncca~ary 

we/' information, and the information ia not readily availabk h m  othcr sourcu, then the violator 
will be pnsumcd to k abk  to pay. 

OTHER FACXORS AS JUSTICE MAY R E O W  

In assidng the violator's attitude, the Agency will look at the folkwing whether fidei 
the violator ir mating pod faith &om to comply with the appropriate regulations; the 
promptnar d tbevidatdr COmQiye actions; and aa). adorn taken to minimin harm to the 
C n w o n m m t  cawed tbe violation. 

Thb adjustment ~ p p l i a  cquaUy to compania thst vduntarily direbsc violatiom and to 
t of a maximum 

situation. An 
of a maximum oflS% may be justi6cd where Eompaay ofsciakr continue the 

faia hinh PA's progress, 

thasc that do cmt A mmpany wuld generally qualify for a 
of 15% if it immediately halts the violatk activity and 
UDward aditn 
violative a c t i 2 f k  being wtititd to stop, do not ab in 
caw llmrad govcmmcnt npcndituru, or arc othvwicc uncooprativc 

. .  . .  
. .  
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olnntnry DW06ur K b  .:I 
The Agency encourages voluntary disclosure of PCB violatiom To be eligible for a 

penalty reduction for voluntary disclosure. a h must mate the dirloJure prior to being notified 
of a pending inspection. The dwlosure CaMOt be o m  that is required by the PCB regula& 
or that is made after EPA has received information relating to the alleged violation. 

Penalty amountS for violations of PCB regulations will be reduced when the violations are 

For PCB violations, the penalty reductions 
voluntarily disclosed by the company. This penalty reduction is separate from and 

for voluntary disclosure arc as followl: 

Voluntary disclosun: 25% 

Immediate disclosure within 
M days of dijcovcry Arm tatcs 
all required steps: 

Total '40% 

The penalty reduction of 15 percent may be @n to a mmpany which reports the 
potential violation to EPA within 30 days of having maon to bcticvc that tbcy may be in 
violation, and if the mmpany take3 all steps reasonably apccted or requested by EPA to mitigate 
the violation Thb includes timely submission of information neayary for EPA to assess the 
violation. Timely submission mearu within 30 dayl or a time period agreed upon by EPA and 
the company. Thir reduction can be in addition to ptnalty rcductbm for environmental 
expcndihua ahme and bcyond that.rcquired by the law. Thir reduction u only a p p b b k  to 
companies which havc vduntarity disc- the violation and may be taken in addition to other 
adjustmenu 

The reduction for voluntary disdosure and immediate dischurc mey be made prior tn 
issuing the civil amphht, The civil mmplaint should state the original penalty and the reduced 
penalty and the m o  for the reduction 

Then may be occasions whcrr it is nscyary  for the Agency to mitigate the effects of 
a violation, such as the dcanup of a dangerous spill where the violator will not take timely action 
or the violator is unlmown at the timc An adjustment factor not spccikd in the statute, but 
which the Agency feck justia requiru, is nimbunewnt to the government for funds apcnded 
to imatigatc clcan-up. or othcnwirc mitigate the effects of a violation 

Generally. the clean-up cxpcnse of a violator is to be borne ty the violator as a ncccSSary 
c a t  of violation in addition to any civil penalty asused. Whcrc the govcrnwnt deem it 
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neceSSary to undertake clean-up, the government could rtcrmr funds which if expended in 
administratk proc#ding under Section 16 of TSCA 

Economic Benefit of NonrnmpUaace 

The GBP is designed for deterrence and is effective where there b no overriding financial 
inccntivc to violate the rula In some casts, the GBP may not be s u 5 i e n t  to deter in the face 
of strong cconomic incentives to violate. Where a violation imolva signifkant economic bene64 
the Agency wiU assess penalties that r e m  any bene64 subject to thc statutory limitation of 

e GBP- . .  sy,ooopcrday. Thiswdllxi&&&&gptoth 

. Economic benefits can be gained by avoiding an apcnditure Economic benefits can also 
be gained by delaying an expenditure, whereby the violator g a b  an economic bene6t because 
the firm, or nonpmtit entity, carns a return on the money that should have been used for 
compliance. An example of an avoided a t  is a spill into water, which may be impossibk to 
clean up Delayed expenditures that could result in signiGcant gains may include, but an not 
limited to: failure to replace PCB Transformers or to install enhanccd electrical protection; 
leaving PCB, in storage for dspoJal longer than 1 v, failure to provide adequate facilitia for 
storage: failure to make necessary improvements to disposal facilitia, failure to decontaminate 
an area after a spill; and failure to decontaminate or replaa PCBcontarninatcd equipment in 
unauthorized ust. 

In applying the cconomic benefit component, the Agmcy will use thc mcst likely 
pmumptions and the b a t  infomation availabk to the casc dmbpment  team For example, 
in a casc where a 6ro1 has PCBcontaminatcd equipment that b not authorized for usc, the 
Agency need not estimate the cost of decontaminating the equipment or the economic valw of 
the equipment to the firm. Instcad, the Agenty may simply determine the cost of replacing the 
subject equipment bymntacting the equipment manufacturer, and calculate the benefit of the 
delay& replacement ar. 

The A p q  may choose to adjust a civil penalty assused for a violation of the PCB 
regulations in acbange for spc&c environmentally beneficial actions performed by the 
respondcot The scnkmcnt of a case under tenus which commit the respondent .to perform 
specdied acts in achangc for reducing a portion of the penalty b a "Settlement with Conditionr" 

c 
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Appendix A Usinn the GBP Matrix to Find a PCB Penalty .. 

In order to determine a penalty for a spcci6c PCB violation, the following steps should 
be followed: 

1) Determine the violation. If more than one violation is involved, repeat the calculation 
in step 2 through 8 for each violation. 

Fmd which Iml the violation fits on the circumstance & of the GBP Matrix. 2) , 

3) , Calculate the total amount of PCBS involved in the violation. If then are several 
materials involved which fall into different concentration rang- do a separate calculation 
for each concentration. 

4) Apply the concentration adjustment Note the nception, to use of the concentration 
adjustment - 

5) If diffcnnt concentration ranges are present. add up the figura from step.+ 

6)  Determine which extcnt category (Major, SiBnifiCant, or Minor) b applicable to the 
amount from step 5. 

Use the Iml from step 2 and the extent from step 6 to locate the penalty on the GBP 
Matrix (e.&, L m l  3, SignEcant h S I O , ~ ) .  

I 
7) 

8) Enter the amount from step 7 on lint 1 of the Civil Penalty Assessment worksheet 
attached to the TSCA Civil Penalty Policy. Use that wrbhee t  to complete the 
calculation of the penalty accounting for facton such aa culpability, history of violations, 
economic benefit of noncompliance, etc 

Example An inspection of Company X revcab that the folkwing items an all stored for 
disposal in a mom with discontinuous curbing 

M tramformen 
Thra capacitors 
Onc HBgaUon tank of PCB liquid 

AU three capaciton are PCB Large Capacitors with a volume of 5 gaUorn each. One 
tramfonner contains Mo es;lom and b tuted at 700 ppm. The second transformer contains 500 
gallons, and is an sskartl unit and t h m f o n  contains over MO ppm PCBa It is leaking, and 70 
square feet of concrctc ir cootaminatd The SargaUoo tank h mt leaking and the liquid is 
tated at 200 ppm. The density of the fluid in the 3OO-gdh trarsformer and the -gallon 
tank b found to be 85 poundsg gallon, and the density ofthe XO-galbn a s k l  unit is 12 
pounds per gallon. 
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1) the violations; these are dspmal and storage Because there are 

violations, a-calculation is needed for each. 

-q 

2) Fmd the "circumstanca" level. Thic is Iml 1, for dit@ 

3) 
I 

Find the total amount involved. Since the leakage contaminated 70 square feet of 
concrete. no calculation is required to find the extent (Notc where the quantity of P a  
is known, the extent will ahvap be based on weight in Idlograms) 

, 

4) 

5 )  

6 )  

Make concentration adjustmenL No adjustment for alternative measure for solids. 

Not applicable because spill was from a single source 

Determine extent category, 70 squarc feet of concrete (porous surface) is Signi6caaL 

7) 

8) 

Find penalty from matrix; Lcvel 1, Significaat = $17,000 

Enter $17,000 on lime 1 of the w r k h e e t  

Calculation for N on-Dismal IStoraee) Violation 

2) Find "circumstances" level. Major storage (disautinwus curbing) ir level 2 

3) Find total amount invotved; - 
(a) Over 500 ppm 

(i) At U IW@ One MO.gallon transformer 
3capadton x S g a L e a =  15gallorn 
500 + 15 = 515 gal 
515 gaL x 12 IWgaL = 4180 I t u  

(ii) At 85 IW@ One 3OQaUon transformer 
300 gal x u  IWgal = yu) Ibh 

Subtot& 6180 I b a  + 2355 Ibh 5 8,730 Iba 
- 8 ,7301 tax .45 I t~~kg  = = k g  

@) Under Mo ppm (83 lWgaL only): One 8oo-galloa tank 

. ., 
Subtotal: 800 gal. x ZU IWgal. = 6800 Iba 

6J3oo Itu x .45 = 294p kg 



4) 

5 )  I 

Make conceptration adjustment 

(a) The transformers were both over 500 ppm, therefore there is no 
adjustment Total remains at kg. 

(b) The tankage was 2a3 ppm, which is under 5a) ppm but more than 49. 
Therefore, the quantity is reduced 30% BS follow 
3.060 kg x (1.0 - 3) = kg 

Add Ggurcs from step 4. 

3,929 kg + U 4 2  kg = 6,071 kg 

Determine d e n t  category; 6,071 kg = Major (non-disposal) 

Find the penalty from the ma* Lmlz Sipikant = $20,000 

Add $20,000 to line 1 of the worbhceL 

$17,000 (disposal) + $20,000 (storage) = $37.000. 

c 
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Appenda B .- 
n e  proportional pcnalty is used for continuing violatiom It is calculated by multiplying 

the quantity of PCBs h k d  by the number of days of the violation. The sum of the PCBS 
times the duration is the basis for calculating the GBP. The proportional penalty is calculated 
in the following mannet: 

1) Multiply the amount of PCBs invokd in thc violation ( r e d d  by the concentration 
adjustment) by the number of days the violation continued 

2) J If the amount from step 1 is less than or equal to W timu the Major extent category, 
usc this amount to determine the extent category and obtain a penalty Erom the GBP . Matrix If the amount from step 1 is greater than W timu the Major extent category, 
p r d  to step 3. 

Divide the total amount &om step 1 by the Major extent catcgury limiL Multiply the 
result by the dollar amount in the Major category. This yield, the proportional penalty. 

Divide the total penalty by the number of days i nwM Enter this amount on line 1 of 
the TSCA Civil Penalty Assessment Worksheet. 

3) 

4) 

Exampla 

(a) 5 kg spill of askarc1 onto concretc Spill was not ckaned up for 30 days. 

1) 5 kg of askarcl, no concentration adjuStmcnL 
S k g x M d a y s = 1 5 0 k g  

150 kg is Ius than two timer Mapr extent (Mapr = 125 kg). Therefore, penalty 
is for 150 kg (Major, lcvel 1) = S&QQQ 

2) 

3) Not applicablc 

4) 

20 kg spill of askarcl onto concrctc SpiU w not cleaned up for M days. 

- 

~U,OOO divided by M day = ~ 3 . 3 3  per day.' 

(b) 

1) 20 kg of askarcl, no concentration adjustmcnL 
2 O k g X n , d a ~ = 6 0 0 k g  . 

2) 600 kg is more than two timu Major extent (l25 kg). IThercforc, go to step 3. 

3) 600kgdiv idedby125kg=48  

4) 

4.8 x fZ,000 (Major, I d  1) - S1#).ooo 

s120,000 divided by 30 day3 = s4,OOo pcr day. 
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MI Pcnaltv Assasment Worksheel . .  - 
Appendix C .. 
Name of Rapondent. 
Address of Respondent: 

(1) Complaint ID. Number: 
(2) Date Complaint Issued: 
(3) Date Answer Received: 
(4) ' Date Default Order Sent: 
( 5 )  . Date Consent Agreement S i g r i d  
(6) Date Final Order Sent: 
(7) Date Remittance Received: 

1. Gravity Bascd Penalty (GBP) from mat& f- 

2 Percent inmasc or decrease €or culpability - 
3. Percent inmasc for violation history: - 

% 

% 

4. Add lines 2 and 3: % - 
5. Multiply GBP by percentage total on line 4: s- 

if negative percentage): s- 
s- 
s- 

6. Add lines 1 and 5 (subtract line 5 b m  line 1 

7. 

8 

Enter lim 6 amount or $25,W, whichevu is & 

Multiply linc 7 by the number of days ot violatha 

9. Government clean-up car& if any: s- 
10. Economic gaim from mncornpliancc, if appropriate s- 
11. Add liner 8 through 1Q s- 
12 Total of 0 t h  adjratmenb as justice may r e q h  ' f- 

s- 13. Add (or subtract) lint 12 to (bm) linc 11: 

Note Line 13 should be the proposed. penalty for a '&en violation The procedure is repeated 
for ,each violation 

.. 
. . .  
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GUIDhCE FOR PROPOSED PENALTIES AND SEITLEMENTS 

UNDER THE PCB PENALIT POLICY 

When to Issue Notices of Noncompliance (NONS) 

At the Agency's discretion. NONS may be issued for cases where thc only violations are 
of circumstance h l r  4.5. and 6. NONS will not be issued in CSPCI involving violations of lmlr 
1, 2, or 3. In determining whether or not to issue a NON, the Agency will take into account 
the seriousness of the violation, the size of the potential penalty, the violator's history, and other 
matters relating to the efficacy of the NON in obtaining compliance and deterring future 
violations. 

Inspcaor Dlsaetioq Multiple Lorntiou 

The guidelines in the PCB Penalty P o r n  for determining a "separate location" shall be 
fohvcd, with the exception that the Agency krtpcaor hsr the dipcnlion to determine otherwise 
based on whether a location actually constitutu a separate risk or a separate location for 
purpases of compliance For example. the access to a PCB Transformer location must be 
marked If in a large room there are two PCB Transformen mofc than 100 feet apart, but 
only one door to the room, the inspector may determine that, m n  though the guidelines call 
for two separate locations, the failure to mark the access b a single count. 

1-1 
There are three methods that EPA caa usc to determine a violator's ability to pay, 

depending bn the s m  of thc cart: a dctaiM tax, accounting, and financial analysiF; a cap 
of four percent of average gmsa annual sales; or -EL (a computer model). The latter two arc 
described below. 

Thc avzrage gms irromc ( h m  & source3 of menue) for the 
current year and the prior three will be calculated Even where the net income is negatk, 
four perant of g m a  b m c  wiIl be used BI thc "ability to continue in bussinas/ability to pay" 
criteria, siDa compania with a positive gross income. will be praumcd to have sficicnt cash 
flow to pay penaltica even where there haw been net loses. For corporations, EPA will 
consider rcvcnua from the total mrporatc cntity in in  &termination of ability to pay/ab&ty to 
continue in businas. 

There may be some cases w h m  a rapondent acgwa that it cannot afford to pay the 
proposed civil penalty m n  though the penalty BI adjusted dcu not CXEctd four percent of &TCSS 
sales. In such c a s q  EPA may consider a delayed payment scheduk or a "Settlement with 
Conditions" agrement. In exceptional circunrrtancu, EPA may aka consider huther adptmcnt 
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below four percent o r a  company's grass annual revenue 

-EL is & Agency computer model that is designed to arxs~ a for-profit entity's 
ability to pay. The evaluation is based on the estimated strength of internally-generated cash 
flows. The program uses standard financial ratios to evaluate a violator's ability to borrow money 
and pay current and long-tern operating expenses. ABEL also pmjccts the probable availability 
of future internally-generated cash flow to exaluate some of a violator's options for paying a civil 
penalty. &cause the program only focuses on a violator's w h  flow, there are other sources of 
revenue that should also be considered to determine if a iinn is unabk to pay the full penalty. 
These include: 

0 certificates of deposi6 money market funds, or other liquid assets. 

0 reduction in business expenses such as advertising, entertainment, or 
compensation of corporate oEers. 

0 sale or'mortgage of non-liquid assets such as company cars. aircraft, or land 

In assessing penalties, TSCA dmu EPA to "take into accoullt" a violator's ability to pay 
and to continue in bushes, and the Agency wiU nortnally reduce the penalty accordingly. 
Nmr the leu  it is important that the regulated community not see thc violation of TSCA or the 
PCB regulations as a way of aiding financially troubled businesses. The Agency resewes the 
option, in appropriate cirnrmstances, ol seeking a penalty that might caw bankruptcy or put 
the company out of businas. 

To ensure full and consistent consideration of penalties that may cause bankruptcy or 
closure of a business, the Regions shall consult with the O f i k  of Compliana Monitoring before 
the dec&ion is made to p d  to a hearing. 

Ehnomlc Bencllt of Noncompliance 

The economic benc6t of a violation is added to the GBP when the penalty would 
otherwhe not aued tbc bc&L To calculate the ccmmic bene6t of delayed costs, the Agency 
will Iint tk amount of money invOhrcd, and then apply BEN, an Agency computer 
model to dcrenrurre ' the bcac6t to the violator. The model usca k u n t i n g  techniques to 
calculate the ne4 prcrcnt value of on-timc and deleyed e*penditurq and subtracts the delayed 
compliance a  DIU the on-iime cost to derive the benefit to the violator. Generally, the 
benefit is calculated using the timc betwccn the actual or estimated date of the violation, and 
the actual or estimated date the violation is c o d  For avoided cosr~ such as for disposal 
into water, the calculation wiU be based on the cstimatcd a t  of lawful disposal taking into 
account the benefit of the "avoided mrt" b e m  the estimatrd or actual date of the disposal, 
and the estimated date of payment of thc civil penalty. 

' 

Obiousty. arsasing the benefit component rcq- a commitment of the Agency's 
r?sourcu Therefore, the cay development team ha, the discretion not to seck the benefit 

. .  
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component where it appears that the amount is likely to be leu than $10,000, or the benefit 
component would be small relative to the GBP. Furthermore, the Agency nced not delve mto 
complex ecOllOmic.sr~esrments or d e b e  the benefit to the nearest dollar; in practice, it may be 
preferable to exclude some minor cost facton or to usc conservative assumptions. However, in 
no case should the tofal penalty be less than the economic benefit to the violator. 

To determine the base economic benefit invotvcd in the violation, the Agency will antact 
knowledgeable sources of a t  information. For example, if dredging is rquired to 
decontaminate a body of water after a spill, the U S  Army Corps of Engineen may be consulted 
to estimate the cost of dredging For on-land disposal violations, cleanup contracton can be 
consulted to estimate cusk Similarly, standard estimates should bc available from manufacturers 
or contracton for installation of enhanced electrical protection, or for replacing transformers or 

. ' contaminated equipment in unauthorized usc. 

Settlement with Conditions (SWC) 

The Agency may choose to reduce a civil penalty asscsEtd for a violation of the PCB 
regulations in exchange for specific environmentally beneficial actions performed by the 
respondent. The settlement of a ca~e under terms which commit the respondent to perform 
speclfcd acu in exchange for reducing the penalty is a "Settlement with Conditions" (SWC). 

Under a SWC agreement, the violator agrees to take extensive and specific actions, such 
pollution prevention projects, risk communication, remedying ground water hazards, clean- 

up operations, training, etc, in d a n g e  for the a reduction in the amount of the proposed civil 
penalty. Thcse actions must cxcced thoJc normally npcaed unda the arc 
only to be considered in the context of settlement negotiations Actions in excess of those 
required to comct the violation for which the violator was chargod and actions in excess of 
thaw already required by FcderaVStaWlocal laws, must be taken within a specifk time period, 
and will be strictly monitored by thc Agcncy (or the Agency's designee). If EPA is not satisfied 
that the conditions of the agreement haw bcen w t  at the end of the term, the full amount of 
the pmpoJed penalty, or tbe pcnalty absent the reduction for Settkmcat condiMns, is duc  

A cash penalty must alwap be collcaed from the violator regardew of the value of the 
SWC activitiu with the range of penalty o f k t  for ewironmcnrally beneficial upenditurn of &2 
t w r  molt Funha, EPAmust not loarer the amount ofthe civil penalty by more than the 
after-tax am011ld chc violatur spends on the project Calculation of the qct DfeSent afier tax 
-of thc SWC activitia ia mayary to emurc that the violator mmot o h t  the cust of the 
SWC aaiVith through b m e  tax deductions (the Agency's BEN moQel may be rrsed to 
calculate the aet praeat afm Laxvalue of an swc). 

1. Crlterir for Cho0sl.g u SWC 

Settlements with Gmditions should be cmploycd with some ratrain+ SWCS should not 
be used in a manner which encourngu p p k  to violate the PCB replatiom until thy are 
discovend and then offer to correct h n s  io hope of a penalty nduaioa All SWG must 
d c u a i i  actions which go bqond comctioa of violations The guidelinca for implementing a 
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4 - 
SWC are as follows 

o The Golatiom do not evidence wanton, knowing, or wiuful disregard for regulatory 
requirements; 

To remedy h a m  from a violation, the facility or person may necd to plan actiwties 
that require a number of steps over time; 

The violator has exhibited a good-faith attitude toward solving the noncompliance; 

The settlement conditions provide ckar benefits to the environment or human 
health. 

Z Penalty Payment 

Under the Misccllancous Receipts Act, 31 U.SC Section 3302 once money is due and 
owing the United States gwcmment, it must be paid in full. Therefore, the consent agrement 
and consent order (CACO) containing SWCs will clearly state that the penalty is due and Owing 
at the time the CACO h signed The CACO will contain (1) the spec& conditions and 
absolute dates for completion of aaivitiu, (2) the entire propostd penalty basal on the penalty 
policy, absent the adjustments, (3) the amount of the reduction for compkting the conditiom, 
and (4) a statement that the entire proposed penalty is due and owing if the respondent fails to 
comply with the terms of the CAW. 

IE the respondent fails to adhere to the conditions of the SWC, the entire penalty is due 
and payable within 60 days. If the respondent refuscs to pay, the EPA shall refer the action to 
the Department of Justice for collection. 

0 

o 

, o 

J 

' 

3. Reinspectiom and Addittonal E~fommemt Adoa 
- 
Once the Region determines that the SWC has been violated and so notifies the 

respondent, EPA should rcinrpcCt the facility to dawncnt additional violations. When 
considering additional enforcement actions in r cspon~  to violations discorered upon reinspection, 
the Region may give considaation to pmuing injunctive action, ckarfy, in mea of serious 
violations whtn administratbe dotumcnt  action cannot be expectd to achicve compliance, 
an injunction may be the desirabk enforcement raporue. 

The Agency is namining the proadurcd for issuing SWC agreements and the necessary 
contents of those agreements. Reghnr will be abk to nfa to thac proad- when Gnal 
Agency guidance is available In the interim, the SWC. Wre any TSCA settlement, consists of 
(1) a complaint and (2) a CACO containing SWCa 

. .  
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SUBJECT: Final PCB Penalty Policy 

FROM: John J. Neylan 111, Director 
Policy and Grants Division 
office of Compliance Monito 

TO : Addressees 

I am pleased to announce the completion 02 the enclosed 
ltv Policy , and its companion, !&j&mce 2or ProDo sed 

Penalties and Settlements UnsLsr the PCB P enaltv Policy . The new 
policy is to go into effect on April 9, 1990, the anticipated 
publication date 02 the Federal maister Notice 02 Availability. 
Copies of the Policy, but not the Guidance, will be sent to sope 
300 addressees on the Agency's PCB mailing list beiorehand and 
will also be available to the regulated community through the 
TSCA Hotline (a communications strategy discussing this and other 
outreach activities has been sent to the Regional Branch Chiefs). 

The 1900 policy applies to all case8 issued beiore April 9. 
For such existing cases, the Regions should determine if the new 
policy would result in lower proposed penalties, and if so, the 
complaint may be amended to assess the lower penalties. The new 
policy is to apply to all cases issued on or after April 9. 

Revising the P o l i c y  was a major undertaking. From the New 
York Division Director's meeting in early 1900 that triggered the 
revision to the policy, to our nclosuren in Seattle this month, 
you hava provided crucial input to the process. In keeping with 
that process, among tha agreements made at the Division Director 
level were to elevate major, unresolvable issues to the 
Enforcement Committee, and their decision wan reviewed by both 
Linda Fisher and Vic K h ;  this was done. Finally, at Seattle it 
was agreed that all would abide by those decisions. I greatly 
appreciate your input and patience throughout the three 
iterations w e  undertook on this document. 
the Regional and HQ workgroup members 2or their e22orts. 

- 

I especially commend 

Pm.d on R q d d  Pw 
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Attached are 0CM1s responses to the more significant or 
recurrent comments. 
responses, or about 003's consideration of any that are not 
addressed here, please contact Hr. Cary Secrest of my staff at 
8-475-7006. 

If you have any questions about these 

Attachments (2) 

. .  

. .  
. .  , 
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A. E. conroy I?, Director 
Office of Compliance Monitoring (EN-34-2) 

Chuck Elkins, Director 
Office of Toxic Substances (TS-792) 

- 

Frederick Stiehl 
Associate Enforcement Counsel 
Pesticides and Toxic Substances (IS-134P) 
Office of Enforcement and Compliance Monitoring 

Mark Greenwood 
Associate General Counsel (LE-132P) 
Pesticides and Toxic Substances Division 
Office of General Counsel 

Susan Bromm, Director 
RCRA Enforcement Division 
Office of Waste Programs Enforcement (bS-520) 

Lloyd Guerci, Director 
CERCLA Enforcement Division 
Office of Waste Programs Enforcement (OS-510) 

Division Directors 

I Louis P. Gitto 
I1 Barbara Metzger 
111 Thomas Maslany 
IV Winston A. Smith  
V William H. Sanders XI1 
VI Robert E. Hanneschlager 
VI1 william A. Spratlin 
VI11 Irvin L. Dickstein 
IX David Hovekamp 
X Gary O'Neal - 
I Marvin Rosanstain 
I1 Ernest Regna 
111 Larry Hiller 
IV Richard Gtonebrakar 
V Phyllis Reed 
VI Bob Murphy 
VI1 Leo Alderman 
VI11 Alvin Yorke 
IX Davis Bernstein 
X Kenneth Feigner 
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J i m  Curt in ,  OGC (LE-132) 
John Foley, OCM (EN-342) 
David Hannemannc OTS (TS-798) 
Jon Jacobs (LE-134P) 
C a r y  Secrest, OCM (EN-342) 
Dan Kraft/David Greenlav (Region 2 )  
Johnathan Allen (Region 3) 
S c o t t  Dismukes/Suzanne Glade (Region 5 )  
Donna Mull ins  (Region 6 )  - 
Richard Hefter ,  OPTS (TS-778) 
Joseph J. Merenda, OTS (TS-792) 
Diane D. Beal, OTS (TS-792) 
E l i zabe th  F. Bryan, OTS (TS-798) 
John J. Neylan 111, OCM (EN-342) 
Michael P. Wood, O M  (EN-342) 
Gerald B. Stubbs, OQ( (EN-342) 
Sherry Ster l ing,  OCM (EN-342) 
Michael J. Walker, OECM (LE-134P) 
Mary E l l e n  Levine, OGC (LE-132P) 
Tony Baney, OTS (TS-798) 
J a n e t  Bearden, OCM (EN-342) 
David C. Batson, OECM (LE-134P) 
Jonathan Libber (LE-133) 
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1. Multiple*penalties will make cases more difficult to settle, 

and more violators will seek a hearing. This will strain 
Agency resources. 

Response: 

o The Agency will still consider the violator's ability 

o The increased penalties should increase the compliance 

to pay. 

rate, thereby reducing the number of cases. 

. o Region's have the discretion to issue NONS for Levels 
4, 5, and 6, thereby saving enforcement resources for 
more serious violations. 

2. The size of the.penalty doesn't make a difference, and 
networking is sufficient to ensure communication of 
penalties from a violator to others in the community. 

Response: 

o 

o Higher penalties will likely mean more publicity, 

The low compliance rate indicates that violators are 
not deterred by the current penalties. 

thereby increasing the regulated community's interest 
in compliance. 

o 
- 

There will be a significant movement away from use of 
PCBs to disposal because of the nev regulations. 
Multiple violations of storage and disposal 
requirements may be found at larger firma that are in 
the PCB business. Larger penalties vi11 be needed to 
deter violations. 

3 .  The Policy should not set specific standards or distances 
for determining what is a "separatm location" for purposes 
of multiple penalty assessments; that should be decided by 
the inspector. 

Response: 

o The workgroup and some Regions felt that firm standards 
should be stated to alleviate ambiguity, ensure 
separate counts for separate locations at risk, and 
achieve better uniformity throughout the country. The 



Enforcement Committee decided that a separate 
location/separate risk is a separate building, separate 
room,-or if in a large room or outside, more than loo 
feet away. 

inspector's judgement the policy doesn't describe a 
"separate risk* for that location and violation, the 
inspector may use judgement to determine saparate 
locations. An example is given in the guidance 
document. 

a 

o Inspector's discretion is allowed. If in the 

Circumstances 
4 .  

5 .  

I Import and export violations are similar to manufacturing 
, and disposal, respectively, and should therefore be moved 
from level 2 to level 1. 

Response : 

Agreed. 

For storage violations, use Lave1 3 for non-commercial 
storers, and Level 1 for commercial storers. 

Response: 

All violations of storage requirements (curbing, floor, 
etc.) should be the same regardless of the status of the 
violator; commercial storers will bo assessed higher 
penalties because there will likely be more locations and 
greater extent. 

The policy was changed to reflect this comment. 

'6 . 

7 .  

8 .  

. .: 

Because physical storage violations can release PCB into the 
environment, move major storage from Level 3 to Level 2. 

Response : 

Agreed. This will also make penalties for physical storage 
violations on. level higher than recordkeeping violations. 

Includo 'lab registration' in levo1 4, minor use. 

Response: 

Faflurm to registor with tho fir. department or building 
owners will be kept at level 7. T h  Agency considers such 
registration important to human health and safety, and will 
not reduce penalties for violators whose attention to this 
matter is lax. 

Storage of all combustible.s.near transformers should be 
level 7 .  
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Response : 

The Agency-recognizes that combustible organic liquids, such 
as solvents or fuels, are far more hazardous than wood, 
cardboard, or other such materials likely to be involved in 
a violation. 
very different levels of risk in the policy. 

and minor) are enough. 

Response: 

applied where labels don't conform to the requirements, or 
are obscured, damaged, etc. 

Recordkeeping penalties for notification and manifesting at 
storage facilities should be the same as other storage 
records. 

Response: 

They are (Level 3). However, complete Sailure to manifest 
or making major manifesting errors is mora serious than 
failure to keep otherwise legitimate manifests, and is 
therefore Level 1. 

should be Level 1, failure to manifest should be Level 2, 
not level 1. 

It is appropriate to distinguish these two 

9. Remove nSignificant Marking." Two levels of Marking (major 

, Agreed. Failure to mark will be major, minor will be 

10. 

11. While false manifesting indicates villful violation, and 

Response: 

From the Agency's standpoint, false maniseating and failure 
to manifest havo the same result: no manifest. Level 1 
should apply to ensure tho highest possible penalty for 
violating this important rule. 

A generator Sailing to notify under tho Notification and 
Manifosting Rulo should not be Level 1. 
penalty for ignorance of tho Rulo. 

Responsor 

o 

12. 
That's a high 

Tho Rulo requires that generators with PCB storage 
areas notify EPA, and that they US. the generic Agency 
ID [40 CFR 7611 number, or tho generator's RCRA number, 
until a specific ID is issued. Othewiso, a 
transporter who complies with tho Rulo won't accept his 
waste. Therefore, failuro to notify will likely be a 
deliberate violation. 

. . 
.. . 
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o Notification is a vital part of the Agency's tracking 
system, and should be penalized on par with other major 
mani-st violations. 

13. The adjeztives "major, significant, and minor" are terms of 
a r t  and should be reserved for extent and the TSCA civil 
penalty matrix. 
describing circumstances (e.g. major marking, minor 
storage). 

Response : 

The adjectives nmajor, significant, and minor" are always 
J used in the context of either extent or CirCUmstances, so 

there is no question what they mean. As such, the Agency 
, has become accustomed to using them: using their synonyms 
would cause at least some temporary confusion. More 
importantly, the adjectives' location on the TSCA matrix 
gives them a quantitative relationship which makes them 
useful for expressing the seriousness of violations under 
the circumstance levels. For example, what would be the 
relationship between "substantia;, important, and 
insubstantial" or "chief, important, and small?" One might 
argue that the Agency shouldn't penalize for "insubstantial" 
violations, o r  that "chief" is close in meaning to 
"important." The adjective "minor," on tho other hand, 
doesn't mean "insubstantial" because it connotes that some 
penalty is justified: similarly, "significant," althouqh 
considered a synonym of "major," is clearly not an equal in 
the context OS the Policy. 

Use synonyms for these adjectives when 

14. No policy should require penalties for refusing to allow 
entry OS an inspector. Adjust the penalty upward 152 for 
bad attitude. 

Response: 

It is a violation of TSCA Section 11 to refuse entry of an 
inspector. Doing so could allow the violator to remove PCB 
violations whilo tho Agency seeks a warrant. 

Tho policy provides guidance to ensure the Agency's conduct 
is within legal requirements (including notification of 
inspection) For assessing penalties, and discusses how to 
determina whether the extent is minor, significant, or 
major. No penalty can be issued for refusing surprise 
inspections. 

- 

15. why not penalize for refusal to supply documents requested 
in a subpoena? 



Response: 

Although TSCA Section 11 requires a respondent to supply 
such documents, the delay caused by refusal does'not 
materially affect the violation. Therefore, once documents 
ara ultimately obtained by the Agency, an upward adjustment 
can be adequately considered under the adjustment for 
attitude. 

Extent 
16. ;The extent for disposal should be based on the amount of 

'debris actually generated by cleanup, not on an estimate 

17 i 

18. 

. .  

made at the time-of inspection. 

Response: 

While knowing the actual amount would give the Agency better 
figures for extent, it may reduce the incentive to clean up 
completely. 
troublesome. 
inspection should provide an adequate basis for penalties. 

The extent for disposal should not have different square 
footages for different surfaces. Use one figure like the 
old policy. 
it's simpler. 

Response: 

The extent quantities are selected to encourage compliance 
and to create a fair basis for.assessing penalties. Since 
each surface has different-cleanup costs, each surface will 
require different penaltien to encourage compliance. 
Further, while the risk may be the same, the Agency will 
still be increasing penalties in general because the lowest 
extent, which is 625 square feet for non-porous surfaces, is 
still 125 square feet less than the old policy. 

For disposal onto soil, increasing gallonage may not 
necensarily correspond to increasing cubic footage of 
contamination. 

Renponse : 

True. In fact, on uneven terrain, especially if the soil is 
saturated with water, PCBn could remain puddled on the 
surface for a long time, thereby reducing the quantity of 
contaminated soil. Nevertheless, these figures are based on 
the result8 o t  a Southern California Edison study suggesting 
that, when soil is dry and level, 1 gallon of PCBs will 
contaminate 16 cubic feet of soil .  Usinq this asnumption 
results in a maximum figure: there is no juntiiication for 
using a lesser figure to benefit violators. 

. 

Verifying the quantity would also be 
Using estimates derived at the timepf 

The risk is the same regardlesn of surface, and 



19. The following quantities for minor extent, disposal, were 
suggested in the comments. I 

less tha:: 5 gallons 
10 sq. ft. (soil) 
30 sq. ft. (porous surface) 
100 sq. ft. (non-porous surface) 

Response: 

Five gallons should contaminate more than 10 square feet of 
soil, 30 square feet of concrete, and 100 square feet of 

, tile or steel. The policy's figures, which are 60, 20, and 
625 sq. ft., respectively, are based on the Southern 1 

California Edison study and some unDublished EPA analysis 

2 0 .  

' 21. 

22. 

done in preparation fo; the Spill Cieanup Policy. 
figures should reflect at least a rough relationship between 
gallons spilled and area contaminated. 

The disposal extents should use Spill Cleanup Policy 
terminology, i.e., use the term nporousn instead of 
"concrete." 
the depth of soil assumption for spills from 12 to 10 
inches. 

Response: 

Agreed. 

Why not have a piece count for disposed equipment where 
cubic feet is not available, such as disposal of capacitors 
in a municipal landfill? 

The 

Similar consistency should be made by changing 

The change has been made. 

Response: 

0 In the event that PCB Articles are known to be 
improperly disposed, then it should be possible to get 
a description of those Articles. 
than k made about the of PCB within those 
Articlom, and the extent could bo calculated. 

0 I f  information about tho sire of tho Articles is not 
available, then the Region has at least two options: 
(1) assumo a sire for penalty purposes, and (2 )  
encourage the violator to remove the improperly 
disposed M i c l e s  before sottlement. 

Would the penalty Zor disposing of a drained traneiormer 
equal the penalty for a spill the size of a quarter? 

Assumptions could 
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Response: - 
Assuminq,that the drained transformer is less than 60 cubic 
feet (roughly a 400 gallon transformer) the extent would be 
the same. However, the penalty may be different, because 
adjustments are made for culpability and other factors. A 
quarter-size spill can happen even when one is in compliance 
with the regulations, while improper disposal of a 
transformer carcass is a violative act that may be willful, 
or may have a significant economic benefit component. 
notes that with only three levels of extent, and a wide 
range of possible quantities of improper disposal, each 
extent level must have a fairly wide range. 

O U  
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23. ABEL involves a great deal of time and resources. 
ABEL when we need it done? 

who runs 

Response: 

ABEL is a relatively simple program to operate and requires 
little training or input time. Ur. Jonathan Libber, O E U  
Office of Compliance Analysis and Program Operations, is 
scheduling ABEL training ses8ions for Regional personnel. 
He can be reached at PTS 475-0777. 

24 .  If the 42 rule is a valid accounting principle, we should 
keep it as our sole method of calculating ability to pay. 

Response: 

The 42 rule io a rule OS thumb developed in practice by the 
Agency. It is a rough assessment of ability to pay, not a 
true indication tor every case. 
comfortable w i t h  ABEL, the 42 rule vi11 provide sutficient 
guidance. 

The Policy should specify procedure8 for dealing with 
municipalities, universities, cooperatives, charities, and 
otbar non-protit entities. 

Response: 

There is an Agency-vide effort to devise a policy for 
assessing the ability of non-protit organizations to pay. 
At this point, however, there is no information that can be 
incorporated into the policy. 
becausr non-profit organizations vary substantially in their 
ability to pay and their capacitie8 for penalty mitigation 
such as environmentally beneficial expenditures. A8 in the 
past, the case development team will have to make a 
judgement on a case by case basis until a uniform Agency 

Until the Regions are 

25. 

The problem i 8  not simple 

, 
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policy is established. - 
t of Noncom- 

26.  me wholz approach to economic benefit is crippling in its 
complexity, and will result in preventing the settlement of 
cases that-could otherwise be resolved. 

Response: 

Assessing the economic benefit of noncompliance should be 
neither time consuming nor complex. The Agency will, in 
addition to the Gravity Based Penalty, include in its 
proposed penalty any benefit the violator gained from 
noncompliance where the benefit would otherwise exceed the 

benefits, therefore it will not be necessary to calculate 
the economic benefit for every case. Also, the Agency's 
consideration will be limited to situations where the 
benefit is reasonably apparent, and can be calculated using 
BEN. BEN training will be provided by Mr. Libber in 
addition to ABEL training (See 23). 

' penalty. Not all violations result in such economic 

-tam Disclosm 

27. Forty percent is not much incentive to disclose. The 
percentage should be increased. 

Response: 

o Add 15% for attitude and you have a 55% reduction. 
With.an additional 25% for Level 3 Culpability, that is 
an 80% reduction. 

o- Some recent voluntary disclosures have been the result 
of corporate sales of assets where the buyer requires a 
guarantee of compliance. The Agency wants to encourage 
disclosure in such cases. - 

28.  Proportional penalties should be used for continuing 
violations, per-day should be used for repeat violations. 

Response: 

Agreed. For example, disposal is a sing10 violation per act 
of disposal, and is thus assessed on a per-day basis, but 
because the PCB is in a continuing state o$ improper 
disposal until cleaned up, a proportional calculation is 
also appropriate.. 
for proportional penalties. 

The policy contains a disposal example 
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29.  -vel I ylpability should be "Willful," not "knowledge and 
control. 
violator, and would not conform to the 1980 TSCA civil 
penalty guidelines. 

Response: 

Agreed. As an adjustment factor, Level I culpability should 
apply to the violator who willfully violates the 
regulations, not simply to violators who had knowledge of 
the regulations and control over the violation. 
distinction is that the willful violator is fully aware of 
the violative condition and chooses not to act in accordance 
with the regulations. A violator who had knowledge and 
control may, through inattention, violate the regulations. 
OCH believes that the GBP, as adjusted by other factors such 
as attitude and history, adequately penalize8 violators who 
had knowledge and control without upwardly adjusting the 
penalty. 

The latter would apply to virtually every 

The 

v 
3 0 .  The Agency should not be limited to the pant five years when 

considering the violator's history. 

Response: 

The 1980 TSCA civil penalty guidelinen state that the 
Agency's consideration of the violator'n history should be 
limited to the past fivo years because beyond that, "the 
prior violative conduct becomes too-distant to require 

- compounding of the penalty for the present violation." 
While it m y  be argued that fivo year8 in arbitrary, it is' 
generally connimtent with other agency deteminationn. 
general matter, fivr years is reasonable; however, the 
rationale that beyond that, tho "violative conduct becomes 
too distant,. ha8 beon deleted from the policy. 

AS a 

Attitudr 
31. The adjustment of 158 for attitude does not go far enough. 

Increase it to 408, using a.combination of 108 for 
cooperation, and 308 for completeness/promptess of 
correcting tho violation. The Region should havo absolute 
diecretion to apply thesr adjustments. 

Response : 

One goal of this penalty policy in to move tho regulated 
community to greater compliance, and to offer an "incentiven 

. .  . 
. .  

. .  . .  
. .  

. .  
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. .  . 
to self disclose. The Agency believes that a violator who 
suddenly becomes contrite after being discovered in 
violation is not deserving of a 408 reduction inipenalties. 
By tightqning the reductions allowed for good attitude and 
building in significant incentives for self disclosure, the 
Agency expects to move the regulated community to that 
action. Further, one of the Agency's objectives with the 
revised policy is to gain greater consistency among the 
Regions. 
substantial Regional differences in penaltie6 for similar 
violations. 

A 408 adjustment for these factor8 could cause 

. .  
. 
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HIGHLIGHTS OF THE PCB PENALTY POLICY 

1. - .. 
0 One count for each violative act. For example, it takes a 

single act to register PCB transformers with the fire 
department or adjacent building owners, therefore it is one 
count regardless of the number of transformer locations. 

o A separate count for each violation of the regulations, 
regardless of categories. 

o , A separate count for each qUarterly inspection, with the 
limitation of assessing up to 4 missed inspections, or a cap 
of $250,000, whichever is less. 

A separate count for each annual document missed over the last 
3 years, and one count for all documents missed from year 4 
and beyond (possible total of 4 counts). 

o 

0 Penalties will be assessed for each location that present6 a 
separate and distinct risk. 

- - at least 100 feet away in large rooma or outside. 

The EPA inspector shall determine whether a particular 
location is separate based on the above, and may consider 
other factors relevant to the risk associated with the site. 

Separate locations are: 

separate buildings and separate rooms. 

2. Extent 
Minor Non-Disposal Violations Minor Disposal Violations 

Less than: Less than: 

1,200 kg 25 kg 
220 gal 5 gal 
50  lg. capacitors 50 lg. capacitors 
15 55 gallon drums (solids) sq. it. 625 (non-porous) 
5 Drained transformers 60 (soil) 

20 (porous) 
a. ft. 60 (all materials) 

Note: Extent for Significant and Major non-disposal and disposal 
violations increases in the same ratio as 1980 policy. 

. .  
. .  
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3 .  

Level 1. Major Disposal (includes export) 
Maniffacturing (includes import) 
Incidental Generation 
Major Manifesting - failure to notify - false information in storage application - failure to manifest, false manifesting (as opposed 

to clerical errors) - storage without approval 
Refusal to Permit Entry 

Distribution in Commerce 
Unauthorized Use or Violation of Use Condition 
Major Marking 
Major Storage 

I 

Level 2. Processing PCBs 

Level 3. No Records, Major Recordkeeping (dispoeal and commercial 
storage facilities) 

Minor Disposal 
Minor Manifesting (failure to submit annual 
documents/exception reports) 

Level 4. No Records, Major Recordkeeping (use and non-commercial 

Minor Storage - storage in excess of 1 year (including failure 'to 
date PCBs in storage) - small cracks in wall, floor, or curbing - .failure to prepare visual.inspection reports where 
majority were dona 

Minor Use - failure to provide completetrahsformer registration - failure to complete all transformer inspections 
whare majority were done - failure to remove combustible materials other than 
organic solvants/fuels 

storage facilities) 

~ 

Level. 5 .  Minor Uarking 

Level 6. . Minor Recordkeeping 
'Minor Hanifasting 
Failure to, Label "NO PCB8" ' 

. .  

' 4 .  - 
0 . .  
o . . Regional discretion to use NONS for Levels, 4, 5, and 6 

Up to 4& reduction for voluntary disclosure 

. .  
. .  
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